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This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
UsS.C. 1510

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF DEFENSE
Depariment of the Army
32 CFR Part 519

Publication of Rules Affecting the
Public

AGENCY: Department of the Army, DoD.
ACTION: Withdrawal of rule.

SUMMARY: The purpose of this document
is to withdraw the revision of 32 CFR
part 519 which appeared in the Federal
Register on December 16, 1991 {56 FR
65392). The reason for withdrawing this
revision is to effect further staffing
within the Department of the Army and
to secure legal approval from the Office
of the Army Staff Judge Advocate. A
revision of 32 CFR part 519 will be
published at a later date as a final rule.

EFFECTIVE DATE: The revision of 32 CFR
part 519 published at 56 FR 65392 is
withdrawn March 13, 1992.

FOR FURTHER INFORMATION CONTACT:
Mr. Ken Denton, U.S. Army Publications
and Printing Command, Attn: ASQZ~
PD-SS, room 1050, Hoffman Building I,
Alexandria, VA 22331-0302, (703) 325
6277.

SUPPLEMENTARY INFORMATION: The
document published at 56 FR 56392
announced a revision of Army
Regulation 319-4, Publication of Rules
Affecting the Pubilic. It was to bring the
AR in line with policy and program
proponency changes and the
reorganization of Headquarters,
Department of the Army. It prescribed
procedures and responsiblities for
publishing certain Department of the
Army policies, practices, and procedures
in the Federal Register as required by
statute, and for inviting public comment
thereon, as appropriate.

List of Subjects m 32 CFR Pert 519

Administrative practice and
procedures.

Under the Secretary’s authority, 44
U.S.C. chapter 15, the revision to 32 CFR
part 519 published at 56 FR 85392 is
withdrawn.

Gregory D. Showalter,

Alternate Army Federai Liatson Officer.
[FR Doc. 92-6314 Filed 3-13-82; 3:18 pm}
BILLING CODE 3710-08-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271

[FAL 4116-3]

Minnesota: Final Authorization of State
Hazardous Waste Management
Program

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: Minnesota has applied for
final authorization of revisions to its
hazardous waste program under the
Resource Conservation and Recovery
Act of 1976 as amended (hereinafter
“RCRA" or the "Act”). The
Environmental Protection Agency (EPA)
has reviewed Minnesota’s application
and has reached a decision, subject to
public review and comment, that these
hazardous waste program revisions
satisfy all the requirements necessary to
qualify for final authorization. Thus,
EPA intends to grant final authorization
to Minnesota to operate its expanded
program, subject to authority retained
by EPA under the Hazardous and Solid
Waste Amendments of 1984 {Pub. L. 98-
616, November 8, 1984, hereinafter
“HSWA").

EFFECTIWE DATE: Final authorization for
Minnesota’s program revisions shall be
effective May 18, 1992 unless EPA
publishes a prior Federal Register (FR)
action withdrawing this immediate final
rule. All comments on Minnesota's final
authorization must be received by 4:30
p.m. central time on April 20, 1992. If an
adverse comment is received, EPA will
publish either {1) a withdrawal of this
immediate final rule or {2) a notice
containing a response to the comment
which either affirms that the immediate

final decision takes effect or reverses
the decision.

ADDRESSES: Copies of Minnesota's final
authorization application are available
during 9 a.m. to 4 p.m. at the following
addresses for inspection and copying:
Ms. Carol Nankivel, Supervisor, Rules
Unit, Minaesota Pollution Control
Agency, 520 Lafayette Road, St. Paul,
Minnesota 55155, Phone 612/297-8389;
Ms. Christine Klemme, U.S. EPA, Region
V, Office of RCRA, 77 W. Jackson, 7th
Floor, Chicago, Wlinois 60604, Phone 312/
886-3715. Written comments should be
sent to Ms. Christine Klemme, Program
Management Branch, Office of RCRA, 77
W. Jackson, SHRM-7], Chicago, lllinois
60604, Phone 312/886-3715.

FOR FURTHER INFORMATION CONTACT:
Christine Klemme, Minnesota
Regulatory Specialist, U.S.
Environmental Protection Agency,
Region V, Office of RCRA, Program
Management Braneh, Regulatory
Development Section, SHRM-7}, 77 W.
Jackson, Chicago, lllinois 60684, (312}
886-3715 [FTS 8 886-3715}.

SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
sectiom 3006{(b) of RCRA, 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. For further
explanation, see section C of this notice.

In accordance with 40 CFR 271.21(a),
revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Mast commonly, State program
revisions are necessary because of
changes to EPA's regulations in 40 CFR
parts 124, 260-268 and 270.

B. Minnesota

Minnesota initially received final
authorization for its base RCRA
program effective on February 11, 19685.
(see 50 FR 3756, January 28, 1985). On
June 30, 1986, January 29, 1988,
November 18, 1988, November 21, 1989,
and January 22, 1991, Minnesota
submitted revision applications for
program approval. Effective on
September 18, 1987, June 23, 1980,
August 14, 1880, and August 23, 1991,
(see 52 FR 27199, July 20, 1987; 54 FR
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16361, April 24, 1989; 55 FR 24232, June
15, 1990, and 56 FR 28709, June 24, 1991,
respectively), Minnesota received
authorization for additional program
revisions.

Minnesota submitted an additional
revision application on June 28, 1991,
EPA reviewed this application and upon
receipt of the signed Attorney General's
statement on December 3, 1991, made an
immediate final decision that
Minnesota's hazardous waste program
revision satisfies all the requirements
necessary to qualify for final
authorization. Consequently, EPA
intends to grant Minnesota final
authorization for this additional program
revision.

On May 18, 1992 (unless EPA
publishes a prior FR action withdrawing
this immediate final rule), Minnesota
will be authorized to carry out, in lieu of
the Federal program, those provisions of
the State’s program which are analogous

to the following provisions of the

Federal program:

Federal requirement

Analogous state
authority

Reportable Quantity
Adjustment—Methyl
Bromide Production
Wastes, October 6,
1989, (54 FR 41402) *.

Reportable Quantity
Adjustment—
Chlorinated Aliphatic
Hydrocarbons,
December 11, 1989,
(54 FR 50968) *.

Double Liners,
Correction, May 9,
1990, (55 FR 19262) *.

~—Mining Waste
Exclusion |, September
1, 1989, (54 FR
36592).

—Mining Waste
Exclusion lI-(Bevili),
January 23, 1990, (55
FR 2322).

—Modification of F019
Listing, February 14,
1990, (55 FR 5340).

—Financial
Reasponsibility:
Settlement Agreement
(as amended), June
26, 1990, (55 FR
25976).

Corrections: Definition of
Solid Waste, April 11,
1985, (50 FR 14216),
and August 20, 1985,
(50 FR 33541).

Correction: Biennial
Reports, August 8,
1988, (51 FR 28556) *.

MN 7045.0135(3)(e),
7045.0139(2)(b),
effective 8/12/91.

MN 7045.0135(2),
7045.0139(2),
7045.0141(2), efective
8/12/01.

MN 7045.0532(3)(C),
effective 12/18/91.

MN7045.0102(2),
7045.0135(3), effective
8/12/91.

MN 7045.0020(15),
7045.0120(1), MN
7045.0265(4), effective
8/12/91.

MN 7045.0135(2)(M),
effective 8/12/91.

MN 7045.0488,
7045.0596, effective
4/28/87.

MN 7045.0020;
7045.0075 (3) & (4),
7001.0700; 7045.0135,
effective 2/17/86.

MN 7045.0482(2) and
7045.0588, effective
4/13/87.

¢ indicates HSWA provisions.

EPA shall administer any RCRA
hazardous waste permits or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for

authorization and which were issued by
EPA prior to the effective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization. EPA has previously
suspended issuance of permits for the
other provisions on February 11, 1985,
September 18, 1987, June 23, 1989,
August 14, 1990, and August 23, 1991, the
effective dates of Minnesota’s final
authorization for the RCRA base
program and for rules in non-HSWA
Clusters [-VI and HSWA I and II.

Minnesota is not authorized to
operate the Federal program on Indian
lands. This authority remains with EPA
unless provided otherwise in a future
statute or regulation.

C. Effect of HSWA on Minnesota's
Authorization

1. General

Prior to the Hazardous and Solid
Waste Amendments to RCRA, a State
with final authorization administered its
hazardous waste program instead of, or
entirely in lieu of, the Federal program.
Except for enforcement provisions not
applicable here, EPA no longer directly
applied the Federal requirements in the
authorized State and EPA could not
issue permits for any facilities the State
was authorized to permit. When new,
more stringent, Federal requirements
were promulgated or enacted, the State
was obligated to obtain equivalent
authority within specified time frames.
New Federal requirements usually did
not take effect in an authorized State
until the State adopted the requirements
as State law.

In contrast, under the amended
section 3006(g) of RCRA, 42 U.S.C.
6926(g), new HSWA requirements and
prohibitions take effect in authorized
States at the same time they take effect
in non-authorized States, EPA carries
out those requirements and prohibitions
directly in authorized and non-
authorized States, including the issuance
of full or partial HSWA permits, until
EPA grants the State authorization to do
s0. States must stil, at one point, adopt
HSWA-related provisions as State law
to retain final authorization. In the
interim, the HSWA provisions apply in
authorized States.

As a result of the HSWA, there is a
dual State/Federal regulatory program
in Minnesota. To the extent HSWA does
not affect the authorized State program,
the State program will operate in lieu of
the Federal program. To the extent
HSWA-related requirements are in
effect, EPA will administer and enforce

those HSWA requirements in Minnesota
until the State is authorized for them.

Once EPA authorizes Minnesota to
carry out a HSWA requirement or
prohibition, the State program in that
area will operate in lieu of the Federal
provision or prohibition. Until that time,
the State may assist EPA’s
implementation of the HSWA under a
Cooperative Agreement.

Today’s rulemaking includes
authorization of Minnesota's program
for several requirements implementing
the HSWA. Those requirements
implementing the HSWA are specified
in the “Minnesota” section of this
notice. Any effective State requirement
that is more stringent or broader in
scope than a Federal HSWA provision
will continue to remain in effect; thus
regulated handlers must comply with
any more stringent State requirements.

EPA published a FR notice explaining
in detail the HSWA and its affect on
authorized States (50 FR 28702-28755,
July 15, 1985).

2. Land Disposal Prohibitions

EPA does not intend to authorize
Minnesota to impose additional land
disposal prohibitions at this time. The
regulations implementing the land
disposal prohibitions are found in 40
CFR part 268.

D. Decision

I conclude that Minnesota’s program
revision application meets all the
statutory and regulatory requirements
established by RCRA and its
amendments. Accordingly, EPA grants
Minnesota final authorization to operate
its hazardous waste program as revised.
Minnesota currently has responsibility
for permitting treatment, storage, and
disposal facilities within its borders and
carrying out other aspects of the RCRA
program and its amendments. This
responsibility is subject to the
limitations of its program revision
applications and previously approved
authorities. Minnesota also has primary
enforcement responsibilities, although
EPA retains the right to conduct
inspections under section 3007 of RCRA,
and to take enforcement actions under
section 3008, 3013, and 7003 or RCRA.

E. Codification

EPA codifies authorized State
programs in part 272 of 40 CFR. The
purpose of codification is to provide
notice to the public of the scope of the
authorized program in each State.
Codification of the Minnesota program
will be completed at a later date.
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Compliance With Executive Order SUMMARY: This rule identifies communities by publishing a Flood

12291

The Office of Management and Budget
has exempted this rule from the
requirements of section 3 of Executive
Order.12291.

Certification Under the Regulatory
Flexibility Act

Pursnant to the provisions of § U.S.C.
605(b}. I hereby certify that this
authorization will not have a significant
econormic impact on a substantial
number of small entities. This
authorization effectively suspends the
applicability of certain Federal
regulations in favor of Minnesota’s
program, thereby eliminating duplicative
requirements for handlers of hazardous
waste in the State. It does not impose
any new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information requests
contained in & proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

Lists of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Reporting and recordkeeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006, and
7004(b) of the Solid Waste Disposal Act as
amended (42 U.S.C. 6912(a), 6926 and
6974(b)).

Dated: March 13, 1992,

Robert Springer,

Acting Regional Administrator.

[FR Doc. 92-6387 Filed 3-18-92; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA 7534]

Federal Insurance Administration;
Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency.

ACTION: Final rule.

communities, where the sale of flood
insurance has been authorized under the
National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. f FEMA receives
documentation that the community has
adopted the required floedplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The third date
(“Susp.”} listed in the fourth column.
FOR FURTHER INFORMATION CONTACT:
Frank H. Thomas, Assistant
Administrator, Office of Loss Reduction,
Federal Insurance Administration, 500 C
Street SW., room 417, Washington, DC
20472, (202) 646-2717.
SUPPLEMENTARY INFORMATION: The
National Flood Insurance Program
(NF1P), enables property owners to
purchase flood insurance which is
generally not otherwise available. In
return, communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Floed
Insurance Act of 1968, as amended (42
U.S.C. 4022), prohibits floed insurance
coverage as authorized under the
National Flood Insurance Program (42
U.5.C. 4001-4128) unless an appropriate
public body adopts adequate floodplain
management measures with effective
enforcement measures. The communities
listed in this notice no longer meet that
statutory requirement for compliance
with program regulations (44 CFR part
59 et seq.) Accordingly, the communities
will be suspended on the effective date
in the fourth column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in the
Federal Register. In the interim, if you
wish to determine if a particular
community was suspended on the
suspension date, contact the appropriate
FEMA Regional Office or the NFIP
servicing contractor.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard area in these

Insurance Rate Map {FIRM). The date of
the FIRM if one has been published, is
indicated in the fifth column of the table.
No direct Federal financial assistance
{except assistance pursuant to the
Robert T. Stafford Disaster Relief and

- Emergency Assistance Act not in

connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency's initial
flood insurance map of the community
as having flood-prone areas. (Section
202(a) of the Flood Disaster Protection
Act of 1973, 42 U.S.C. 4106(a}, as
amended). This prohibition against
certain types of Federal assistance
becomes effective for the communities
listed on the date shown in the last
column.

The Administrator finds that notice
and public comment under 5 U.S.C.
553(b) are impracticable and
unnecessary because communities listed
in this final rule have beea adequately
notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

Pursuant to the provisions of 5 U.S.C.
605(b), the Adminisirator, Federal
Insurance Administration, FEMA,
hereby certifies that this rule if
promulgated will not have a significant
economic impact on a substantial
number of small entities. As stated in
section 2 of the Flood Disaster
Protection Act of 1973, the establishment
of local floodplain management together
with the availability of flood insurance
decreases the economic impact of future
flood losses to both the particular
community and the nation as a whole.
This rule in and of itself does not have a
significant economic impact. Any
economic impact results from the
community’s decision not to (adopt)
{enforce) adequate floodplain
management, thus placing itself in
noncompliance with the Federal
standards required for community
participation. In each entry, a complete
chronology of effective dates appears
for each listed community.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.
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Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Pian No. 3 of 1978, E.O. 12127.

§64.6 List of eligible communities.

* * w * *

State and location

Community

Effective date of authorization/cancellation ot sale
No. of flood insurance in community

Date certain
federal assistant
no longer
available in
special flood
hazard areas

Current effective map
date

Regilon il

New York, Greenwich, town of, Washington County..

Region 11
West Virginia, Clarksburg, city of, Harrison County.....

Region V
Ohio, Highland Heights, city of, Cuyahoga County .....

Region IX
Nevada, Elko County, unincorporated areas ...............|

361233 | Feb. 14, 1977, Emerg.; July 3, 1986, Reg.; Mar. 16, | March 16, 1992 ............... March 16, 1992.
19982, Susp.

530056 Sep. 18, 1973, Emerg.; Feb. 15, 1978, Reg.; March | ...... L+ [« FUR | Do.
16, 1992, Susp.

390110 | Nov. 10, 1976, Emerg.; June 1, 1979, Reg.; Mar. | ...... O eceeeriererreenessrniseerenns Do.
16, 1992, Susp.

320027 | June 23, 1978, Emerg.; Feb. 1, 1984, Reg.; Mar. | ...... [« [+ JRO SR N Do.

16, 1992, Susp.

Code for reading third column: Emerg.—Emergency; Reg.-—Regular; Susp.—Suspension.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Issued: March 6, 1992.
C.M. “Bud” Schauerte,

Administrator, Federal Insurance
Administration.

[FR Doc. 92-8313 Filed 3-18-92; 8:45 am|
BILLING CODE 6718-21-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
{MM Docket No. 91-302; RM-7826]

Radio Broadcasting Services;
Fountain, CO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 241C3 for Channel 241A at

Fountain, Colorado, and modifies the
permit for Station KBIQ(FM) to specify
operation on the higher-powered
channel, as requested by Hubbard
Broadcasting, Inc. See 56 FR 55649,
October 28, 1991. Coordinates for
Channel 241C3 at Fountain are 38-4447
and 104-51-37. With this action, the
proceeding is terminated.

EFFECTIVE DATE: April 27, 1992.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202}
634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 91-302,
adopted February 28, 1992, and released
March 13, 1892. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Dockets
Branch (room 230}, 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased

from the Commission’s copy contractors,
Downtown Copy Center, (202) 452~1422,
1714 21st Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73—{AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.303 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 241A and adding
Channel 241C3 at Fountain.

Federal Communications Commission.
Michael C. Ruger,

Assistant Chief, Allocations Branch, Policy
and Rules Division, Mass Media Bureau.

{FR Doc. 92-8453 Filed 3-18-92; 8:45 am|
BILLING CODE 6712-01-M
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Proposed Rules

Federal Register
Vol. 57, No. 54

Thursday, March 19, 1992

This section of the FEDERAL REGISTER
confains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules. h

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service
7 CFR Part 246

Special Supplemental Food Program
for Women, Infants and Children
{WIC); Enhanced Food Package for
Breastfeeding Women

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule would
amend regulations governing the Special
Supplemental Food Program for Women
Infants and Children (WIC) to better
assist breastfeeding WIC participants.
The Food and Nutrition Service (FNS)
proposes that a separate enhanced WIC
food package (Food Package VII} be
made available to breastfeeding women
whose infants do not receive formula
from the WIC Program. The current
types and quantities of supplemental
foods will be retained in Food Package
V for pregnant women and for women
who are supplementing breastfeeding
with any amount of formula provided by
WIC. The proposed Food Package VII
would contain the same supplemental
foods as are currently available to
breastfeeding women in Food Package V
with augmented amounts of juice,
cheese, legumes (beans, peas and
peanut butter) and with the addition of
two new items: canned tuna and carrots.
DATES: To be assured of consideration,
comments on this rule must be received
on or before May 4, 1992,

ADDRESSES: Comments should be sent
to Ronald ]. Vogel, Director,
Supplemental Food Programs Division,
Food and Nutrition Service, USDA, 3101
Park Center Drive, room 540,
Alexandria, Virginia 22302. Comments
on this rule should be clearly labeled
"“Food Package for Breastfeeding
Women Rule.” All written comments
will be available for public inspection
during regular business hours (8:30 a.m.
to 5 p.m., Monday through Friday) at the

office of the Food and Nutrition Service,
3101 Park Center Drive, Alexandria,
Virginia 22302.

FOR FURTHER INFORMATION CONTACT:
Barbara Hallman, Chief, Program and
Policy Development Branch,
Supplemental Food Programs Division,
Food and Nutrition Service, USDA, 3101
Park Center Drive, room 540,
Alexandria, Virginia 22302, (703) 305-
2730.

SUPPLEMENTARY INFORMATION:

Classification
Executive Order 12291

This proposed rule has been reviewed
under Executive Order 12291, and has
been determined to be not major
because it does not meet any of the
three criteria identified under the
Executive Order. This action will not
have an annual effect on the economy of
$100 million or more, nor will it result in
major increases in costs or prices for
consumers, individual industries,
Federal, State, or local government
agencies, or geographic regiona.
Furthermore, this rule will not have
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic or export .
markets.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601~
612). Pursuant to that review, the
Administrator of the Food and Nutrition
Service has certified that this proposed
rule will not have a significant impact
on a substantial number of small
entities.

Paperwork Reduction Act

This proposed rulemaking imposes no
new reporting or recordkeeping
provisions that are subject to OMB
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Executive Order 12372

The Special Supplemental Food
Program for Women, Infants and
Children (WIC) is listed in the Catalog
of Federal Domestic Assistance
Programs under 10.557 and is subject to
Executive Order 12372, which requires

intergovernmental consultation with
State and local officials (7 CFR part
3015, subpart V, and final rule-related
notice at 48 FR 29114 (June 24, 1983)).

Executive Order 12778

This proposed rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. This rule is intended to
have preemptive effect with respect to
any state or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This rule
is not intended to have retroactive effect
unless 80 specified in the “Effective
Date” section of this preamble. Prior to
any judicial challenge to the provisions
of this rule or the application of its
provisions, all applicable administrative
procedures must be exhausted. In the
WIC Program, the administrative
procedures are as follows: (1} Local
agencies and vendors—State agency
hearing procedures issued pursuant to 7
CFR 246.18; (2) applicants and
participants—State agency hearing
procedures issued pursuant to 7 CFR
246.9; and (3) sanctions against State
agencies {but not claims for repayment
assessed against a State agency)
pursuant to 7 CFR 246.19—
administrative appeal in accordance
with 7 CFR 246.22. (4) procurement by
State or local agencies—administrative
appeal to the extent required by 7 CFR
3016.36.

The Department's Support of
Breastfeeding

The Department is strongly committed
to the support of breastfeeding. Support
of breastfeeding is a priority for many
public health programs, including the
WIC Program. Nutritional and medical
research has shown that there is no
better food than breast milk for a baby's
first year of life (Institute of Medicine
Report, Nutrition During Lactation,
1991). Since a major goal of the WIC
Program is to improve the nutritional
status of infants, WIC mothers are
encouraged to breastfeed their infants.
Alarmingly, despite efforts to promote
breastfeeding among this target
population, decreases in the incidence
and duration of breastfeeding have
recently been documented among low-
income populations in the United States
{Institute of Medicine Report, Nutrition
During Lactation, 1991). To respond to
this trend, the Administration
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established as a national goal the
improvement of the incidence and
duration of breastfeeding in ‘‘Healthy
People 2000—National Health Promotion
and Disease Prevention Objectives.” In
support of the Healthy People 2000
breastfeeding goals and to tailor food
asgistance to breastfeeding women, the
Department proposes a new WIC food
package—Food Package VII

This proposal is but one of several of
the Department's initiatives underway
to further promote breastfeeding. These
initiatives are briefly discussed in
appendix I to this preamble.

Background

The authorizing legislation for the
WIC Program, section 17 of the Child
Nutrition Act of 1968, as amended
(CNA), (42 U.S.C. 1788), established the
WIC Program to provide supplemental
foods and nutrition education to low
income pregnant, breastfeeding, and
postpartum women, infants, and
children up to age 5 who are at
nutritional risk. The Program alsc serves
as an adjunct to good health care during
critical times of growth and
development, in order to prevent the
occurrence of health problems and to
improve the health status of Program
participants.

The CNA clearly established the WIC
Program as “supplemental” in nature;
that is, the WIC food packages,
including the new Food Package VII
designed for breastfeeding women
whose infants receive no formula from
the WIC Program, are not intended to
provide a complete diet but are designed
to provide additional wholesome foods
needed for a balanced diet. In addition
to WIC, the Department administers a
variety of other complementary food
assistance programs which can work
together to provide a more nutritious
diet to needy Americans. The largest of
these programs, the Food Stamp
Program, provides general food
assistance in the form of food stamps
which are used to increase the food
buying power of low income households.
The National School Lunch Program and
the School Breakfast Program provide
free and reduced price meals to low
income children in school. Also, the
Child and Adult Care Food Program
provides meals to persons in child and
adult care centers and family day care
homes. A variety of commodity donation
programs are also available to low
income persons.

In addition to food assistance, WIC
provides nutrition education to
participants. The nutrition education
provided by WIC enables participants to
make informed decisions in choosing
foods which, together with the

supplemental foods contained in the
WIC food packages, can meet their total
dietary needs.

Section 17(b)(14) of the CNA defines
“supplemental foods" as “those foods
containing nutrients determined by
nutritional research to be lacking in the
diets of pregnant, breastfeeding, and
postpartum women, infants, and
children, as prescribed by the
Secretary.” This legislation provides
substantial latitude to the Department in
designing WIC food packages, but
obligates the Department to prescribe
foods which effectively supply those
nutrients critical to growth and
development and which are typically
lacking in the diets of the WIC eligible
population. The Department has
designed the WIC food packages based
on nutritional research and input from
various sources, including State and
local agencies, the health and scientific
communities, industry and the general
public.

Food Package History

Food package requirements appear in
7 CFR 2486.10 of the WIC Program
regulations. The Department created six
different monthly packages in a 1980
rulemaking {45 FR 74854 (1980)): One for
infants 0-3 months, one for infants 4-12
months, one for children and women
with special dietary needs, one for
children 1-5 years of age, one for
pregnant and breastfeeding women, and
one for nonbreastfeeding postpartum
women. These packages were designed
to help meet participants needs and to
follow current medical and nutritional
guidance; complement the eating
patterns of preschool children; and
address the special requirements of
pregnant and breastfeeding women. As
described in the 1980 final rule {45 FR
74854), the current food packages were
initially designed and adopted with five
considerations in mind. These
considerations, listed below, are still
valid in guiding decisions concerning
food package changes. They should be
kept in mind while commenting on this
proposal.

1. Nutritional Integrity

Great consideration is given to the
provision of foods that are rich sources
of the nutrients that tend to be lacking in
the diets of the WIC eligible population.
The original legislation for the WIC
Program, the Child Nutrition Act of 19686,
as amended by the 1972 School Lunch
Program—Summer Food Service Act
{(Pub. L. 92-433), specifically identified
protein, iron, calcium and vitamins A
and C as the target nutrients for WIC
participants. However, subsequent
legislation in 1975 (Pub. L. 94-105) and

1978 (Pub. L. 95-827) deleted the
references to specific target nutrients
and instead directed the Department to
prescribe appropriate nutrients. The
Department, consistent with this
legislation, determined in October of
1978 that the original five target
nutrients continued to be lacking among
the WIC eligible population. The
Department made this determination
through an ongoing examination of
nutritional research and with the
assistance of State and regional
representatives, representatives of
industry, the nutrition community,
advocacy groups, and program
participants.

Given the supplemental nature of the
WIC Program, the food packages are not
intended to supply 100 percent of the
Recommended Dietary Allowances
(RDAs) of each specified nutrient, nor
are they intended to meet any pre-
established goals for RDAs. As
mentioned previously, participants are
expected to obtain the remainder of the
RDAs from other food sources. These, in
some cases, could include foods
provided through the Department's other
food agsistance programs. However, the
packages do provide categories of foods
which are high in one or more of the
previously targeted nutrients and are
capable of providing a substantial
portion, and in some instances the entire
amount, of the RDAS for the targeted
nutrients.

1. Fat, Sugar, and Salt Content

The fat, sugar and salt content of WIC
foods is a consideration which is
required by statute. Section 17(f){12) of
the CNA, among other provisions,
directs the Department to assure that, to
the extent possible, the fat, sugar and
salt content of WIC foods is appropriate.
Several changes made to the WIC food
packages in the 1980 rulemaking
responded specifically to this mandate.
For example, the Department
established a limit on the amount of
sugar permitted in WIC cereals.

Additionally, FNS policy guidance
permits WIC State agencies to 1ssue low
fat, low cholesterol and low sodium
forms of WIC cheeses to participants.
Further, the Department encourages
local program administrators to tailor
the WIC food packages to meet the
individual nutritional needs of
participants and, when appropriate, to
adjust the types of WIC foods
prescribed to help reduce the amount of
fat, cholesterol, sodium and sugar the
WIC food packages contribute to the
diet. Through WIC nutrition education,
participants also receive advice on how
to further minimize intakes of fat,
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cholesterol, sodium and sugar and how
to include adequate amounts of
vegetables, fruits and whole grain
products in their diets.

3. Cost

Aside from considerations which are
specified in legislation, a prime
consideration in any food package
design is cost. The Department is
committed to serving as many eligible
persons as possible while maintaining
the nutritional integrity of the program.
WIC is not an entitlement program, and
the number of potentially eligible
individuals who can be served is
determined by the amount of money
appropriated by Congress. Therefore,
efficiency in providing nutrients is
important because increases in the total
cost of the food packages reduce the
number of participants served by the
program. The packages are designed to
encourage further cost control by
permitting State and local agencies the
flexibility to specify lower cost food
brands, types and container sizes within
regulatory parameters.

4. Practicality

The food packages are designed to
address a number of practical
considerations which reflect participant
and program needs. The WIC foods
should be readily available, offer variety
and versatility to participants, be
relatively nutrient dense, and have
broad appeal. The WIC food package is
an individual food prescription which, in
order to have full effect in improving
nutritional status, is intended to be
consumed by the participant only and
not other family members. Thus, a
consideration in the selection of a WIC
food is its potential for inappropriate
sharing.

Further, the foods should generally be
of dometic origin with minimal
processing. The WIC Program, along
with other food assistance programs
administered by the Department,
participates in a longstanding
partnership with American agriculture
and endeavors to provide foods which
support the nation’s farming industry.

Lastly, the packages should be
administratively manageable for State
and local agencies and vendors.

5. Food Package Quantities and Cultural
Eating Patterns

The quantities-of foods provided by a
food package and participants’ cultural
eating patterns are also significant.
State and local agencies are permitted
flexibility in such aspects of the food
pacakges as well. The quantities in the
packages are expressed as maximum
levels which must be made available to

participants as needed to supplement
their diets. However, State and local
agencies have the authority to tailor
quantities according to the needs of
individual participants or categories of
participants when based on a sound

nutritional rationale. These tailoring

provisions, established in program
regulations (7 CFR 246.10) and
supplemented by FNS Insruction 804-1
“WIC Program—Food Package Design:
Admnistrative Adjustments and
Nutrition Tailoring,” are designed to
permit State and loal agencies to
implement their own nutrition policies
and philosophies within the parameters
of food package requirements. Section
17(b}(14) of the CNA and § 246.10(c}(7)
of the WIC Program regulations also
give the Department the authority to
approve substitution of foods by State
agencies which allows for different
cultural eating patterns under certain
circumstances. State agencies must
demonstrate that the substitute foods
are nutritionally equivalent to those in
the food package established by the
Department.

Currently, WIC food packages are
sufficiently flexible to meet the special
needs of homeless persons in most
instances. WIC State agencies have
devised creative ways to accommodate
homeless WIC participants within the
framework of the existing WIC food
package requirements. For example,
some States provide WIC foods such as
juice, cereal, cheese, and milk in smaller
pacakge sizes and issue more food
instruments, each for a smaller part of
the total food package, so that the
homeles can acquire WIC foods in
smaller quantities, thus reducing the
need for convential storage facilities.

Summation of Comments on Proposed
Food Package VII Considerations

The proposed Food Package VII was
developed based on comments rceived
on a Notice of Intent to Propose
Rulemaking and Solicitation of
Comments published in the Federal
Register on December 2, 1991 (56 FR
61185). The majority of the 83 comments
received during the 30-day comment
period strongly supported an enhanced
food package for breastfeeding women.

Commenters in support of an
enhanced food package consistently
expressed concern about the special
nutritional needs of the exclusively
breastfeeding woman as a basis for the
creation of an enhanced food package.
Many commenters referred to
publications and cited the content of
these publications. For example, one
State agency mentioned that data from a
Nationwide Food Consumption Survey
(NFCS), 1980-85, indicate that many

nutrients are often lacking in the diets of
breastfeeding women in the first 6
months postpartum. The commenter also
referred to the Institute of Medicine
Report, Nutrition During Lactation,
which notes that nutrients such as
calcium and vitamin A are likely to be
consumed in lower amounts by lactating
women. Another State agency
recommended that the Department
propose a new WIC food package for
exclusively breastfeeding women to
increase the percentage of nutrients
provided to lactating women. Further,
the majority of commenters referred to
increased nutrient and caloric needs of
breastfeeding women, particularly those
who exclusively breastfeed. Most
suggested tuna, increased quantities of
legumes (beans, peas and peanut butter)
and carrots for inclusion in the food
package.

One commenter stated that the
adequacy of vitamin A in the diet of
breastfeeding women depends upon
WIC participant choices within the
categories of WIC approved juices and
fortified cereals. The commener referred
to an analysis of the WIC package in
July 1991 which showed that it provides
a maximum of 85.6% of the (RDA) of
vitamin A for breastfeeding women. The
cereal used in this analysis “provided
25% of the RDA.” The juice selected for
this study was the only WIC juice that
contains an appreciable amount of
vitamin A. The commenter also believed
that a woman's intake of this vitamin
could be well below 85.6% of the RDA
should she choose one of several
approved WIC-approved cereals that
contain no vitamin A and a juice that
contains little or no vitamin A. Many
commenters felt that adding sources of
this vitamin could be constructive.

One State agency commented
extensively on how to better meet the
nutritional needs of exclusively
breastfeeding women by providing
foods rich in nutrients such as protein
and iron. Its rationale was based on the
National Research Council’s
Recommended Dietary Allowances, 10th
edition, 1989 (RDA). Another State
agency noted that “the National
Research Council reports that the energy
requirements for lactation are
proportional to the quantity of milk
produced.”

A wide range of other modifications
were suggested by commenters
including various food and non-food
items. A further review of comments on
the Notice revealed clear preferences for
certain food items appropraite for
inclusion in Food Package VII. Some,
however, were more feasible than
others. For example, some nutrient
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dense foods that were recommended,
such as fresh fruits and vegetables, are
not available in a variety of forms or are
difficult to weigh and/or measure in
consistent and reliable quantities. This
could limit their availability and create
administrative difficulties for the local
agencies, vendors and the participants
themselves.

Another factor making some of the
suggested foods less appropriate was
the perishability of the foods. A number
of commenters suggested fresh fruits
and vegetables for inclusion in the food
package. Others made specific
suggestions that perishable foods would
be inappropriate for State agencies not
using a retail distribution system, that is,
those agencies which distribute food
packages directly to participant from
warehouses with no facilities to store
highly perishable foods or through dairy
delivery systems. One State agency
stated: "We encourage FNS to keep in
mind the food delivery constraints of
non-retail states when proposing
additional foods. Highly perishable
foods and those available only in one
form (only fresh or only frozen, for
example) may be difficult to provide in
non-retail systems.”

In general, the food items most
consistently suggested by commenters
were fruits and vegetables {in general
and/or not specified). Most commenters
who suggested fruits and vegetables did
not specify any particular fruit or
vegetable. When specified, the most
commonly mentioned vegetable was
carrots. Carrots, as mentioned
previously, are one of the two new WIC
food items included in Food Package
VIL. Some commenters specified the type
of carrot (i.e. fresh, frozen or canned)
and others only suggested “carrots” for
inclusion into the food package. Because
carrots come in a variety of forms, and
because fresh carrots are generally
packaged in one pound quantities,
commenters believed some of the
general practical concerns with fruits
and vegetables, could be overcome with
the provision of carrots. Most
commenters recommending carrots for
inclusion in the food package referred to
their nutrient content and
administratively feasibility. One
commenter stated that carrots would
provide a constant source of carotene
(precursor of vitamin A) and suggested
that for those States which have direct
distribution system, cannd carrots may
be an option. Further, one State agency
pointed out that “vitamin A is very
important for breast milk production
because the women's dietary intake of
this vitamin will have an impact on the
level in the milk she produces.”

Canned tuna was the second food
item which was most suggesteddsy the
commenters. Most commenters specified
canned tuna for inclugsion due to its wide
availability, ease of apportionment,
participant acceptance, ease and
versatility in preparation, and nutrient
composition. Many State agencies
suggested canned tuna for inclusion in
the food package and described it as “a
high protein, low fat, nutrient dense
food.” In further support of the
nutritional qualities of canned tuna, one
State agency stated that, “Tuna
contributes high-quality protein and
other nutrients to the diet.”
Additionally, a number of State agencies
recommended that the Department
“consider canned tuna as an additional
protein food. It is convenient, versatile,
and well accepted by our participant
population.”

A number of commenters suggested
an increased quantity of legumes (beans,
peas, and peanut butter). Again, most
commenters did not specify exact types
and quantities of these foods, but there
was a clearly established pattern to the
comments. Commenters stated that
legumes are nutrient dense, relatively
low in cost, administratively
manageable, widely available, offer
flexibility to State and local agencies,
and are generally a good source of the
target nutrients. For example, one State
agency stated that, “Beans and peas are
a good source of protein, iron, and fiber,
and are an excellent low-fat, low-
cholesterol alternative to meats.”
Another recommended “allowing both
legumes and peanut butter. The
allowance of both of these items is one
of the simplest and least expensive
alternatives.” Further, a number of State
agencies stated that, “The justification
for additional beans or peanut butter is
that these may be popular foods, easily
available, and they would help the
breastfeeding mother receive a greater
percent of the RDAs for calories,
protein, and iron, which are not being
met by WIC Supplemental Food
Package V presently.”

The selection of foods to include a
Food Package VII and their amounts
were based on the rationale provided by
the commenters as described above.
Consequently, Food Package VII
contains the same supplemental foods
as are currently provided to
breastfeeding women in Food Package V
with augmented amounts of juice,
cheese and legumes and with the
addition of two new items: Canned tuna
and carrots. In accordance with many
comments in support of Food Package
VIL, this proposed rule, and
consequently the foods selected for

inclugion in Food Package VII, strongly
supports the provision of foods which
are recognized as being a relatively
good source of the nutrients most
lacking in the diets of WIC eligible
lactating women.

Some commenters also expressed
great concern about the cost of the food
package to the program. For example,
one commenter suggested that “it is
critical that any breastfeeding food
package which may be offered to
breastfeeding mothers be as cost neutral
as possible.” In acknowledgement of
this, the foods selected for inclusion
were carefully reviewed and analyzed
in terms of their cost to the program,
their cost relative to the other food
packages and how the cost of the food
package could affect program
participation. The amounts of the foods
included in Food Package VII were
consequently guided by this analysis.

FNS' goal in developing the enhanced
breastfeeding food package was to
compose a package that would be cost
neutral and have minimal effect on
overall WIC participation levels. FNS
estimates that the cost of Food Package
VIl is approximately equivalent to
WIC’s net cost to provide monthly food
packages to both a mother and her
infant. Since Food Package VII will be
made available to only breastfeeding
women whose infants do not receive
formula from the WIC Program, a
portion of the potential increase in food
cost is offset by the reduced amount of
formula purchases. In support of this
view, many commenters mentioned the
offsetting costs of reduced formula
purchases.

Some commenters were concerned
that increased food costs could
adversely affect participation rates. For
this reason, the foods selected for
inclusion in the food package are
relatively low in cost and will not have
measurable effect on program
participation rates. Further, the
Department continues to be committed
to serving the largest number of eligible
persons with the funds available for the
Program and realizes that a major
increase in the total cost of the food
packages could moderately affect the
number of participants the Program
serves.

In summation, this proposed rule has
been developed with serious regard to
the suggestions offered by the
commenters and the principles of food
package design enumerated in the
Notice and further discussed in this
preamble. Particular consideration was
given to the cost and potential impact on
program participation levels of Food
Package VII Further, the Department is
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strongly committed to the support of
breastfeeding and to assisting
breastfeeding women in meeting the
special nutritional requirements of
lactation. Consequently, and as many
commenters mentioned, an incidental
effect of an enhanced food package may
be an inducement for some women to
breastfeed andfor breastfeed longer.
The Department would like to thank
those commenters who teok the time to
comment oa the December 2, 1991
Notice of Intent to Propoge Rulemaking
and Solicitation of Comments and
encourages those commenters and other
interested members of the public to
comment on this proposed rulemaking.

Proposed Food Package VII For
Breastfeeding Women

As stated previously in this
rulemaking, the propoesed Food Package
VII would be made available to those
breastfeeding women who elect not to
receive WIC formula for their infants
and thus be exclusive of all WIC
formula. The current types and
quantities of supplemental foods are
proposed to be retained in Food Package
V for pregnant women and for women
who are supplementing breastfeeding
with any amount of infant formula
provided by WIC. Further, the proposed
Food Package VII would contain the
same supplemental foods as are
currently provided to breastfeeding
women in Food Package V, but with
augmented amounts of juice, cheese and
legumes and with the addition of two
new items: canned tuna and carrots.

Canned tuna was selected based on
the commenters’ recommendations, and
in recognition of its nutrient content.
Food Package VII would include up to 26
ounces of canned tuna.

Up to 2 pounds of carrots would also
be included in the new food package.
Carrots were selected based on their
nutrient content, administrative
feasibility, availability, broad appeal,
and commenters’ recommendations.

In addition, after extensive review of
the comments, it was decided to provide
both one pound of mature dried beans or
peas and 18 ounces of peanut butter per
month in Food Package VII (as opposed
to one pound of mature dried beans or
peas or 18 ounces of peanut buiter as is
now pravided in Food Package V).

The amount of juice in Food Package
VII would be increased by up to 48
ounces from the amount provided in
Food Package V. Many commenters
recommended an augmented amount of
the juice which is currently offered in
Food Package V because of its nutrient
qualities, administrative feasibility and
participant acceptance.

An additiona! one pound of cheese
would be provided in the new food
package. Cheese is a good source of
target nutrients and for those
breastfeeding women who may be
intolerant of milk it provides a good
source of protein and other target
nutrients. Cheese is currently provided
in Food Packages IV, V, and V1 only as a
milk substitute.

For the convenience of commenters,
an anatysis of Food Packages V and VIl
is provided as the appendix I to this
preamble. This chart compares two
hypothetical food packages for
breastfeeding women in their first six
months of lactation. Food Package V for
breastfeeding women is indicated in the
chart by “BF (Formula}.” Food Package
VII for breastfeeding women whose
infants do not receive formula from the
WIC program is indicated by “BF
(Enhanced).” The percent RDAs for both
food packages are for breastfeeding
women during their first six months of
lactation. This analysis is based on
maximum amounts of foods allowed in
the food packages.

As permitted in § 246.10(b)(1) of the
current WIC regulations, State agencies
would continue to be responsible for
determining the brands and types of
WIC foods authorized for use in their
States from among those foods
authorized in federal regulations. The
decison may be influenced by factors
such as food prices, product distribution
within a State, WIC participant
acceptance, and program management
costs. State agencies have the flexibility
to limit the number of foods authorized
for use in their States. They are not
obligated to authorize every available
food that meets Federal requirements.
They are, however, obligated to ensure
that local agencies make available at
least one food from each group in each
food package, including the new food
package proposed in this rulemaking (7
CFR 246.10 (b}(2)(i)}). This includes the
five new categories of foods (i.e. cheese,
dry beans or peas, peanut butter, fish
and vegetable) in this proposed
rulemaking. The State can limit the type
(e.g. fresh, canned or frozen) or the
brand (e.g. the least expensive).

The principles outlined above, and
discussed elsewhere in this Proposed
rule, constitute a framework within
which all WIC Food Packages have
been developed. The Department
encourages commenters to present their
comments on this issue mindful of these
principles or to alternate principles
which the commenter believes should be
considered.

Further, comments which include a
justification in terms of current research
are greatly appreciated and of

exoeptional use to the Department in the
development of this and succeeding
regulations.

Appendix |
The Department’s Support of Breastfeeding

Current Federal Requirements

Current Federal requirements for the WiC
Program include various provisions to
encourage participating women to breastfeed.
For example: The WIC food package for
breastfeeding participants (Food Package V)
provides a greater variety and quantity of
food than that for nonbreastfeeding
postpartum participants {Feod Package VI);
breastfeeding women are always considered
to be at a higher level of nutritional risk than
nonbreastfeeding postpartum women [a
nutritional risk priority system is used to
determine position on the waiting list when a
local agency has reached maximum caseload,
and those persons in the highest priorities are
served first); information on the benefits of
breastfeeding must be included in WIC
nutrition education sessions; WIC
breastfeeding women may receive program
benefits for up to 1 year while
nonbreastfeeding participants are eligible for
only 6 months postpartum; funding initiatives
are made available to WIC State agencies
serving large proportions of high risk persons,
which include breastfeeding women and their
breastfed infants; and a breastfeeding
woman with no nutritional risk of her own
may receive program benefits based on the
eligibility of her at risk breastfed infant.
Furthermore, the WIC Program provides
funding incentives to WIC States to support
and promote breastfeeding initiatives in WIC.

Section 123 of the Child Nutrition WIC
Reauthorization Act of 1989 (Pub. L. 101-147)
amended section 17 of the CNA to require the
Department to better promote breastfeeding
among WIC participants by: (1) Establishing,
in consultation with the Secretary of Health
and Human Services, a standard definition
for the term “breastfeeding’; (2) establishing
breastfeeding promotion and support
standards for State and local agencies; and
(3) authorizing the purchase of breastfeeding
aids by State and local agencies as an
allowable administrative cost. A proposed
rule to implement these legislative provisions
was published on July 9, 1990 (55 FR 28033).
The final rule should be published in 1992. In
addition, Public Law 101-147 requires each
State agency to annually spend an amount
equal to its share of the $8,000,000
specifically distributed by the Department for
breastfeeding promotion and support. This
provision became effective October 1, 1989.

Initiatives

The Department also encourages the
promotion of breast{eeding in the WIC
Program through a number of activities,
including the following:

1. The Department funds a variety of
breastfeeding projects, including grants to
WIC State and local agencies and a study to
demonstrate and evaluate effective
breastfeeding promotion approaches in the
WIC program. The study's final report
showed that interventions improved
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breastfeeding rates among WIC participants.
Currently, eight local WIC agencies have
received approximately $100,000 in grants to
study the effectiveness of using locally
donated tokens and gifts as incentives to
promote breastfeeding.

2. The Department developed publications
on breastfeeding for participants and
technical assistance materials to give WIC
State and local agency staff ideas on how to
better promote breastfeeding. Some of the
more recent publications are: Promoting
Breastfeeding in WIC: A Compendium of
Practical Approaches and WIC Breastfeeding
Promotion Study and Demonstration Report
{for agency staff), and How WIC Helps—
Eating for You and Your Baby and Pregnant?
Drugs and Alcohol Can Hurt Your Unborn
Baby (for participants).

3. The Department has participated in
numerous cooperative efforts with other
Federal agencies and private organizations to
promote breastfeeding. Examples include: (1)
The Department cooperated with the
Department of Health and Human Services in
sponsoring conferences to train health care
providers and local agency staff in lactation

management; (2) the Department is active in
the Healthy Mothers, Healthy Babies
Coalition Breastfeeding Promotion
Subcommittee; (3) finally, the Department is
working with UNICEF on its Baby Friendly
Hospital Initiative, which would further
support hospital breastfeeding initiation.

4. The Department hosts ongoing semi-
annual meetings of the Breastfeeding
Promotion Consortium to exchange
information on how government and private
health interests, including major health
professional and non-profit organizations,
can work together to promote breastfeeding.

5. As a result of information gained at the
Breastfeeding Promotion Consortium
meetings, the Department discerned a need to
develop & national media campaign to
promote the concept that breastfeeding is the
optimum choice for infant feeding for both
mother and baby. The Department has
developed plans for such a comprehensive
media campaign. On February 26, 1992, a bill,
H.R. 4322 (the Breastfeeding Promotion Act of
1992), was introduced to amend the CNA of
1968 to establish a breastfeeding promotion
program. The bill would authorize the

Secretary of Agriculture to utilize private
funding and in-kind contributions from the
private sector to conduct a national campaign
and eductional program to promote
breastfeeding.

6. The Department cooperated with the
National Association of WIC Directors o
develop and distribute voluntary guidelines
for use by WIC State agencies in promoting
and supporting breastfeeding in the WIC
Program.

7. Pursuant to the Child Nutrition and WIC
Reauthorization Act of 1989 (Pub. L. 101-147)
the Department issued Program guidance on
allowable breastfeeding aids and has
authorized the use of WIC administrative
funds to purchase breastfeeding aids such as:
Breast pumps, breastshells, and nursing
supplementers. These allowable aids directly
support the initiation and continuation of
breastfeeding.

8. The Department contracted for a detailed
analysis of breastfeeding rates and patterns
of WIC mothers and eligible, non-WIC
mothers using data from the National
Maternal and Infant Health Survey.

BILLING CODE 3410~30-M
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APPENDIX It

Daily % of RDA in Fd. Pkgs. V and VIl
Breastfeeding Women <6 months lactation

Nutrient BF Pkg. (Formula) ?‘-V‘B*F Pkg. (Enhanced)

Food Energy (Kcal) -

:Prrotéin (gm)

Vitamin A (1U) !

“Thiamin (mg)
Niacin (mg)

Riboflavin (mg)

Vitamin B6 (mg)

Vitamin B12 (mcg)
_Vitamin € (mg)
Vitamin D (1U)
‘Folacin (mcg)
tron.( mvg»)

Caa«cﬁ»ﬁm {mg) -

Phosphorus (mg)

Magnesium (mg)

Zinc (mg)

0 25 60 75 100 125 150 175 20D
S % of RDA
Source: USDA/FNS ' L

BILLING CODE 3410-30-C



9512

Federal Register / Vol. 57, No. 54 / Thursday, March 19, 1992 / Proposed Rules

List of Subjects in 7 CFR Part 246

Food assistance programs, Food
donations, Grant programs—Social
programs, Infants and children,
Maternal and Child health, Nutrition
education, Public assistance programs,
WIC, Women.

For reasons set forth in the preamble,
7 CFR part 246 is proposed to be
amended as follows:

PART 246—SPECIAL SUPPLEMENTAL
FOOD PROGRAM FOR WOMEN,
INFANTS AND CHILDREN

1. The authority citation for part 246 is
revised to read as follows:

Authority: Secs. 123 and 213, Pub. L. 101~
147, 103 Stat. 877 (42 U.S.C. 1786); sec. 3201,
Pub. L. 100-690, 102 Stat. 4181 (42 U.S.C.
1786); sec. 645, Pub. L. 100-460, 102 Stat. 2229
{42 U.S.C. 1786}; secs. 212 and 501, Pub. L.
100435, 102 Stat. 1645 (42 U.S.C. 1786); sec. 3,
Pub. L. 100-356, 102 Stat. 669 (42 U.S.C. 1786);
secs. 8-12, Pub. L. 100-237, 101 Stat. 1733 (42
1.S.C. 1786); secs. 341-353, Pub. L. 99-500 and
99-591, 100 Stat. 1783 and 3341 (42 U.S.C.
1786); sec. 815, Pub. L. 97-35, 95 Stat. 521 (42
1).S.C. 1786); sec. 203, Pub. L. 96499, 94 Stat.
2599 (42 U.S.C. 1788); sec. 3. Pub. L. 95-627, 92
Stat. 3611 (42 U.S.C. 1786).

2. In § 246.10:

a. The introductory text in paragraph
{c) is revised;

b. The introductory text in paragraph
(c){5) is revised; and

c. A new paragraph (c)(7) is added.

The revisions and addition read as
follows:

§ 246.10 Supplemental foods.

(c) Food packages. There are seven
food packages available under the
Program which may be provided to
participants.* * *

(5) Food Package V—Pregnant and
Breastfeeding Woman (Formula).” * *

- * ” * *

(7) Food Package VII—Breastfeedirg
Women (Enhanced). (i) Pasteurized fluid
whole milk which is flavored or
unflavored and which contains 400
International Units of Vitamin D per
quart (.9 liter) or pasteurized fluid skim
or lowfat milk which is flavored or
unflavored and which contains 400
International Units of vitamin D and
2000 International Units of vitamin A
per fluid quart (.9 liter); or pasteurized
cultured buttermilk which contains 400
International Units of vitamin D and
2000 International Units of Vitamin A
per fluid quart (.9 liter); or evaporated
whole milk which contains 400
International Units of Vitamin D per
reconstituted quart (.9 liter); or
evaporated skimmed milk which

containg 400 International Units of
vitamin D and 2000 International Units
of vitamin A per reconstituted quart (.9
liter); or dry whole milk which contains
400 International Units of vitamin D per
reconstituted quart (.9 liter); or nonfat or
lowfat dry milk which contains 400
International Units of vitamin D and
2000 International Units of vitamin A
per reconstituted quart (.9 liter); or
domestic cheese (pasteurized process
American, Monterey Jack, Colby,
natural Cheddar, Swiss, Brick,
Muenster, Provolone, Mozzarella Part-
Skim or Whole).

(ii) Domestic cheese (pasteurized
process American, Monterey Jack,
Colby, natural Cheddar, Swiss, Brick,
Muenster, Provolone, Mozzarella Part-
Skim or Whole.)

{iii) Adult cereal (hot or cold} which
contains a minimum of 28 milligrams of
iron per 100 grams of dry cereal and not
more than 21.2 grams of sucrose and
other sugars per 100 grams of dry cereal
(6 grams per ounce).

(iv) Single strength fruit juice or
vegetable juice, or both, which contains
a minimum of 30 milligrams of vitamin C
per 100 milliliters; or frozen
concentrated fruit or vegetable juice, or
both, which contains a minimum of 30
milligrams of vitamin C per 100
milliliters of reconstituted juice.

(v) Eggs or dried egg mix.

(vi) Peanut butter.

(vii) Mature dry beans or peas,
including but not limited to lentils,
black, navy, kidney, garbanzo, soy, pinto
and mung beans, crowder, cow, split
and black-eyed peas.

(viii) Tuna: Canned white, light, dark
or blended tuna packed in water,
including solid and solid pack; chunk,
chunks and chunk style; flake and
flakes; and grated.

(ix} Carrots: Raw, canned or frozen.
Raw and 100% Canned and frozen
carrots containing only the mature root
of the carrot plant packed in water.

(x) The quantities and types of
supplemental foods prescribed shall be
appropriate for the participant taking
into consideration the participant's age
and dietary needs. The maximum
quantity of supplemental foods
authorized per month is as follows:

Food Quantity

Milk:

Fluid whole milk or..| 28 gt. (26.5 L).

Cheese or................. May be substituted tor fluid
whole milk at the rate of 1
Ib. (.4 kg) per 3 qt. (2.8L)
of fluid whole milk. 4 ibs.
(1.8 kg) is the maximum
amount which may be sub-
stituted.?

Food Quantity
Fluid skim or May be substituted for fluid
towfat milk or. whole milk on a quart-for-

Cultured buttermilk
or.

Evaporated whole
milk or.

Evaporated
skimmed milk or.

Dry whole milk or ....

Nonfat or lowfat
dry milk,

Cheese:

Cereals:

Cereals (hot or

cold).
Juice 2

Single strength
juice or.

Frozen,
concentrated
juice.

Dry Beans or Peas:

Dry beans or peas...

Peanut Butter:
Peanut Butter...........
Fish:

Vegetable:

Carrots * or ..............
Frozen Carrots or ...

Canned Carrots .......

quart (.9 L) basis.

May be substituted tor fluid
whole milk on a quart-for-
quart (.9 L) basis.

May be substituted for fluid
whole milk at the rate of
13 fluid oz. (4 L) per qt.
(.9 L) of fluid whole milk.

May be substituted for fluid
whole milk at the rate of
13 fluid oz. (4 L) per qt.
(.9 L) of fluid whole miik.

May be substituted for fluid
whole milk at the rate of 1
Ib. (4 kg) per 3 qt. (28 L)
of tluid whole miik.

May be substituted for fluid
whole mitk at the rate of 1
Ib. (.4 kg) per 5 qt. (4.7 L)
of fiuid whole milk.

1 1b. (4 kg).

2 doz. or 2-% doz.

May be substituted at the
rate of 1.5 Ib. (.7 kg) egg
mix per 2 doz. fresh eggs,
or 2 Ib. (.9 kg) egg mix per
2-%4 doz fresh eggs.

36 oz. dry (1 kg).

322 fluid 0z. (9.6 L).

336 fluid oz
(10.0 L).

reconstituted

1 ib. (.4 kg).
18 oz. (.5 kg).
26 oz. (.8 kg).

2 1b. (9. kg).

May be substituted tor fresh
at the rate of and 1 Ib.
frozen to 1 ib fresh.

May be substituted for tresh
at the rate of 1 16-20
ounce can of carrots to 1
Ib of fresh.

' Additionat cheese may be issued on an individ-

ual basis in cases of lactose intolerance, provided
the need is documented in the participant’s file by
the competent professional authority.

2 Combinations of single strength or frozen con-
centrated juice may be issued as long as the total
volume does not exceed the amount specified for
single strength juice.

3 Canned white, light, dark or blended tuna packed
in water, including solid and solid pack; chunk,
chunks and chunk style; flake and flakes; and
grated.

* Carrots: raw, canned or frozen. 100 raw, canned
and frozen carrots containing only the mature root of
the carrot plant packed in water.

* w * * -
Dated: March 5, 1992,

Catherine Bertini,

Assistant Secretary for Food and Consumer
Services.
|FR Doc. 92-5810 Filed 3-18-92; 8:45 am}

BILLING CODE 3410-30-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 23

[Docket No. 098CE, Special Conditions 23~
ACE-66]

Special Conditions; Grob Mode! G520T
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This notice proposes special
conditions for Burkhart Grob for the
Grob Model G520T Series airplarie.
These airplanes will have novel and
unusual design features when compared
to the state of technology envisaged in
the applicable airworthiness standards.
This novel and unusual design feature
includes the use of composite materials
for primary flight structure for which the
applicable regulations do not contain
adequate or appropriate airworthiness
standards. This notice contains the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that provided by the applicable
airworthiness standards.

DATES: Comments must be received on
or before July 17, 1992.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, Ace-7,
Attention: Rules Docket Clerk, Docket
No. 098CE, room 1558, 601 East 12th
Street, Kansas City, Missouri 84106. All
comments must be marked: Docket No.
098CE. Comments may be inspected in
the rules docket weekdays, except
Federal holidays, between 7:30 a.m. and
4 p.m.

FOR FURTHER INFORMATION CONTACT:

J. Lowell Foster, Aerospace Engineer,
Standards Office (ACE-110), Small
Airplane Directorate, Aircraft )
Certification Service, Federal Aviation
Administration, room 1544, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone (816) 426-5688.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of these
special conditions by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the regulatory docket or
notice number and be submitted in
duplicate to the address specified
above. All communications received on

or before the closing date for comments
specified above will be considered by
the Administrator before taking further
rulemaking action on this proposals.
Commenters within the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 098CE.” The postcard will be
date stamped and returned to the
commenter. The proposals contained in
this notice may be changed in light of
the comments received. All comments
received will be available, both before
and after the closing date for comments,
in the rules docket for examination by
interested parties. A report summarizing
each substantive public contact with
FAA personnel concerning this
rulemaking will be filed in the docket.

Background

On May 7, 1991, Burkhart Grob Luft
und Raumfahrt GmbH, Postfach 1257, D-
8948, Mindelheim, Germany, made
application for a type certificate through
the Luftfahrt Bundesamt (LBA} to the
FAA Brussels Office for the Model
G520T airplane. The Grob Model G520T
Series airplane is a two seat, trainer
version of the G520, which is a single-
seat, high aspect ratio, pressurized, mid-
wing monoplane with tricycle landing
gear. The Grob Model G520T Series
airplane utilizes composite material for
its structure, powered by a
turbopropeller engine. The maximum
gross weight is unchanged from the
Grob Model G520 Series airplane at
9,950 pounds.

The Grob Model 520T series airplane
is made of composites assembled
mainly by bonding. Since the early
1940's, airframes have predominantly
been composed of semi-monocoque
aluminum construction. Composite
material of the type used on the Grob
520T is generally not susceptible to the
initiation of fatigue cracks by the
application of repetitive loads, like that
of semi-monocoque aluminum
construction. The composite material is,
however, susceptible to damage in the
form of cracks, breaks, and
delaminations. Because of this and other
factors, the FAA has determined that
the wing fatigue requirements of § 23.572
are inadequate to ensure that the
composite material structure can
withstand the repeated loads of variable
magnitude expected in service.

" Type Certification Basis

The type certification basis for the
Grob Model G520T Series airplane is as
follows: Part 21 of the FAR, §§ 21.29,
21.183(c) and part 23 of the FAR,

effective February 11, 1965, including
amendment 23-1 through 23-34; and
amendment 23-42, § 23.831; and part 36
of the FAR, effective November 18, 1969,
including amendments 36-1 through
amendment 36-18; and SFAR 27,
effective February 1, 1974, including
amendments 27-1 through 27-5; and
special conditions pursuant to part 21 of
the FAR, § 21.16 issued to the Egrett
model, and published on November 14,
1990, (55 FR 47455); and Equivalent
Safety Finding No. ACE~-91-01, dated
June 25, 1991; and Section 611(b) of the
FAA Act of 1958, and Exemption No.
5223 granted by the FAA (§ 11.27) on
September 13, 1990.

Discussion

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with § 21.17(a)(1) do not
contain adequate or appropriate safety
standards because of novel or unusual
design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49, after public
notice, as required by §§ 11.28 and
11.29(b), effective October 14, 1980, and
become part of the type certification
basis, in accordance with § 21.17(a)(2).

The proposed type design of the Grob
Model G520T Series airplane contains a
number of novel or unusual design
features not envisaged by the applicable
part 23 airworthiness standards. Special
condtions are considered necessary
because the airworthiness requirements
of part 23 do not contain adequate or
appropriate safety standards for the
novel and unusual design features of the
Grob Model G520T Series airplane.

Composite Structure

All safety of flight structure is to be
constructed of composite materials,
which require damage tolerance
methods for a thorough evaluation.
Composite materials in existence, and in
commonly used aircraft airframes at this
time, are typically more suspectible than
commonly used aluminum structure to
damage from intrinsic and discrete
sources that might adversely influence
strength properties. It is generally
agreed that damage tolerance criteria
should be used to show that composite
material structure can withstand the
repeated loads of variable magnitude
expected in service. Because of the lack
of a service experience base for these
new materials and their mechanical
properties characteristics, there is a
need to apply special requirements such
as residual strength load with large area
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manufacturing defects (for example,
understrength bonds) and impact
damage from discrete sources, and
ability ta carry ultimate load with
realistic mpect damage below the
threshold of detectability and material
environmental exposure effects.

Conclusion

This actien is not a rule of general
applicability and affects only the model/
series of airplane identified in these
special conditions.

List of Subjects in 14 CFR Parts 21 and
23

Aircraft, Air transportation, Aviation
safety, and Safety.

The authority citation for these
special condiliens is as follows:

Authority: Secs. 313(a), 801, and 603 of the
Federal Aviation Act of 1958; as amended (49
U.S.C. 1354(a}, 1421, and 1423); 49 U.S.C.
106(g): 14 CFR 21.16 and 21.17; and 14 CFR
11.28 and 11.49¢b).

The Propased Special Conditions

Accordingly, pursuant to the authority
delegated to me by the: Administrator,
the FAA proposes the following special
conditions as part of the type
certification basis for the Groh Model
G520T Series airplane:

Evaluation of Composite Structure

Instead of complying with §§ 23.571
and 23.572, and in additien ta the
requirements of §§ 23.603 and 23.613,
airframe structure, the failure of which
would result in catastrophic loss of
airplane, the wing, wing carry-through,
wing attaching structure, horizontal
stabilizer, stabilizer carry-through and
attaching structure, fuselage, vertical
stabilizer and attaching structure, wing
flaps, and all movable control surfaces
and attaching structure must be
evaluated to damage tolerance criteria
prescribed in paragraphs (a) through (j)}
of this special condition, unless shown
to be impractical. In cases shown to be
impractical, the aforementioned
structure must be evaluated in
accordance with the criteria of
paragraphs {a} and (k) af this special
condition. Where bonded joints are
used, the structure must also be
evaluated in accordance with the
residual strength criteria in paragraph
(b) of this special condition.

(a) Bt must be demonstrated by tests,
or by analysis supported by tests, that
the structure is capable of carrying
ultimate boad with imepact damage. The
level of impact damage considered need
not be mare than the established

threshold of detectability eonsidering
the inspection procedures employed.

(b} The growth rate of damage that
may occur from fatigue, corrosion,
intrinsic defects, manufactoring defects;
for example, bond defects, or damage
from discrete sources under repeated
loads expected in service; that is,
between the time at which damage
becomes initially detectable and the
time at which the extent of damage
reaches the value selected by the
applicant for residual strength
demonstration, must be established by
tests or by analysis supperted by tests.

(c) The damage growth, between
initial detectability and the value
selected for residual strength
demonstrations, factored to obtain
inspection intervals, must permit
development of an inspection program
suitable for application by operation
and maintenance personnel.

(d) Instructions for continued
airworthiness for the airframe must be
established consistent with the results
of the damage tolerance evaluations.
Inspection intervals must be set so that
after the damage initially becomes
detectable by the inspection method
specified, the damage will be detected
before it exceeds the extent of damage
for which residual strength is
demonstrated.

(e} Loads spectra, load truncation, and
the locations and types of damage
considered in the damage tolerance
evaluations, must be documented in test
proposals.

(f) The structure of the pressurized
cabin and fuselage must be shown by
residual strength tests, or by analysis
supported by residual strength tests, to
be able to withstand critical limit flight
loads listed in subparagraph (1) and (2)
below, considered as ultimate loads,
with damage consistent with the results
of the damage tolerance evaluations.

(1) Critical limit flight lcads with the
combined effects of normal operating
pressures and expected external
aerodynamic pressures; and

(2) The expected external
aerodynamic pressure in 1g flight
combined with a cabin differential
pressure equal to 1.1 times the pormal
operating differential pressure without
consgideration of any ether load.

(g) The wing, carry-through, wing
attaching structure, hotizontal stabilizer,
stabilizer carry-through and attaching
structure, vertical stabilizer and
attaching structure, and all movable
control surfaces, and their attaching
structure must be shown by residual
strength tests, or analysis sapperted by

residual strength tests, to be able to
withstand critical limit flight loads,
considered as vitimate loads, with the
extent of damage consistent with the
results of the damage tolerance
evaluations.

(h) In lieu of a non-destructive
inspection technigue that ensures
ultimate strength of each bonded joint,
the limit load capadcity of eack bonded
joint critical to safe flight must be
substantiated by either of the following
methads used singly or in combination:

(1) The maximum disbonds ef each
bonded joint, consistent with the
capability to withstand the loads in
paragraphs (f} and (g] of this speciat
condition, must be determined by
analysis, tests, or both. Disbonds of
each bonded joint greater than this must
be prevented by design features.

(2) Proof-testing must be conducted on
each praduction article that will apply
the eritical limit design load to each
critical banded joint.

(i} The effects of material variability
and environmental cenditions; for
example, exposure to temperature,
humidity, erosion, ultraviclet radiation,
and/or chemicals, on the strength and
durability properties of the composite
materials, must be aceounted for in the
damage tolerance evaluations and in the
residual strength tests.

(j) The airplane must be shown by
analysis to be free from flutter to V,,
with the extent of damage for which
residual strength is demonstrated.

(k) For those structures where the
damage tolerance methad is shawn to
be impractical, the strength of such
structures must be demonstrated by
tests, or analysis supported by tests, to
be able to withstand the repeated loads
of variable magnitude expected in
service. Sufficient component, sub-
component, element, or coupon tests
must be performed to establish the
fatigue scatter and environmental
effects. Impact damage in eompasite
material components that may eccur
must be considered in the
demonstration. The impact damage level
considered must be consistent with
detectability by the inspection
procedures employed.

Issued in Kansas City, Missourt, on March
10, 1992.

Barry B. Clements,

Manager. Smail Airplane Directorate,
Aircraft Certification Service.

|FR Doc. 92-6359 Filed 3-18-92; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 152

{Docket No. RM92-2-000]
Vehicular Natural Gas Sales
March 12, 1992.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

suMMARY: The Commission is issuing
proposed regulations applicable to sales
for resale of vehicular natural gas (VNG)
in interstate commerce subject to the
Commission's jurisdiction pursuant to
the Natural Gas Act (NGA).

The proposed regulations would
codify the Commission’s prior
determination that VNG is ultimately
consumed in the state in which it is
injected into a vehicle's fuel tank. The
proposed regulations also would provide
for the generic issuance of a blanket
certificate of public convenience and
necessity authorizing sales of VNG for
resale by (1) any local distribution
company (LDC) that does not qualify for
the exemption under section 1{c) of the
NGA, (2) any holder of a service area
determination under section 7{f)(1) of
the NGA, and (3) any other person,
including all interstate pipelines, all
natural gas marketers, as well as
persons not otherwise natural-gas
companies for purposes of the NGA.

The purpose of the proposed
regulations is to promote the availability
of VNG to endusers by facilitating all
persons’ obtaining authority to engage in
VNG sales that are subject to the
Commission's jurisdiction under the
NGA.

DATES: Comments are due on or before
April 20, 1992,

ADDRESSES: All filings should refer to
Docket No. RM92-2-000 and should be
addressed to: Office of the Secretary,
Federal Energy Regulatory Commission,
825 North Capitol Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Jack O. Kendall, Office of the General
Counsel, Federal Energy Regulatory
Commission, 825 North Capitol Street,
NE., Washington, DC 204286, (202) 208~
1022.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of this
document in the Federal Register, the
Commission has made this document
available so that all interested persons
may inspect or copy its contents during

normal business hours in Room 3104, 941
North Capitol Street, NE., Washington,
DC 20426.

The Commission Issuance Posting
System (CIPS), an electronic bulletin
board service, provides access to the
texts of formal documents issued by the
Commission. CIPS is available at no
charge to the user and may be accessed
using a person computer with a modem
by dialing (202) 208-1397. To access
CIPS, set your communications software
to use 300, 1200, or 2400 baud, full
duplex, no parity, 8 data bits, and 1 stop
bit. The full text of this document will be
available on CIPS for 30 days from the
date of issuance. The complete text on
diskette in WordPerfect format may also
be purchased from the Commission’s
copy contractor, La Dorn Systems
Corporation, also located in room 3106,
941 North Capitol Street, NE.,
Washington, DC 20426.

1. Introduction

The Federal Energy Regulatory
Commission {Commission} is proposing
regulations that would codify the
Commission's prior determination that
vehicular natural gas (VNG) is
ultimately consumed in the state in
which it is injected into a vehicle's fuel
tank. The proposed regulations also
would provide for the generic issuance
of a blanket certificate of public
convenience and necessity authorizing
sales of VNG for resale by (1) any local
distribution company (LDC) that does
not qualify for the exemption under
section 1(c) of the Natural Gas Act
(NGA),! (2) any holder of a service area
determination under section 7(f)(1} of
the NGA, and (3) any other person,
including all interstate pipelines, all
natural gas marketers, as well as
persons not otherwise natural-gas
companies for purposes of the NGA.

The purpose of the proposed
regulations is to promote the availability
of VNG to endusers by facilitating all
persons’ obtaining authority to engage in
VNG sales that are subject to the
Commission’s jurisdiction under the
NGA. The proposed rule's generic
blanket certificates would be limited-
jurisdiction certificates, which would
not subject the holders to any other
regulation under the Natural Gas Act
jurisdiction of the Commission.

II. Background

Gasoline i8 derived from crude oil,
and the United States is heavily
dependent on foreign oil supplies.
Natural gas supplies are abundant
throughout North America. Further,
when compressed for use as vehicular

115 U.8.C. 717-717w.

fuel, natural gas is cleaner-burning and
potentially less expensive than gasoline.
Thus, enhanced use of VNG represents a
significant means of reducing U.8.
reliance on foreign oil.

The Commission has determined that
VNG is natural gas for purposes of the
NGA and, therefore, that the sale of
VNG for resale in interstate commerce
is subject to the Commission's
jurisdiction.? However, the Commission
wants to avoid unwarranted regulatory
intrusion that would create an
unnecessary disincentive to the
marketing and use of VNG and, thus, the
realization of that fuel's potential
competitive benefits.

Today, a number of nonjurisdictional
companies are engaged in or planning
test programs for the sale of VNG. Most
of these companies are local distribution
companies, whose activities are limited
to the transportation and sale of gas to
consumers and, therefore, are exempt
from the Commission’s jurisdiction
pursuant to section 1(b) of the NGA.?
The Commission has found that, to the
extent an LDC’s VNG sales volumes are
delivered directly into the fuel tanks of
vehicles that will burn the VNG as fuel,
the sales are not sales for resale. Such
sales do not require Commission
authorization and therefore do not
jeopardize an LDC's exemption under
section NGA section 1(b).

However, as discussed below, the
Commission has determined that
clarification and the adoption of new
regulations is necessary to remove
unwarranted impediments to the
marketing and use of VNG sales by
nonjurisdictional entities in other
instances. Although the Commission’s
statutory responsibility with respect to
sales for resale of natural gas applies to
VNG, the Commission has fashioned
this proposed rule to ensure that its
regulatory oversight of VNG will not
exceed that necessary to satisfy the
Commission's satutory mandate.

2 [n Kansas-Nebraska Natural Gas Company, Inc.,
the Commission found that compressed natural gas,
or VNG, is natural gas as defined in section 2(5) of
the NGA. 22 FERC 1 61,176 at 61,307 (1983), rehg
denied, 24 FERC { 61,200 (1883).

3 Section 1(b) of the NGA provides that:

The provisions of this act shall apply to the
transportation of natural gas in interstate
commerce, to the sale in interstate commerce of
natural gas for resale for uitimate public
consumption for domestic, commercial, industrial,
or any other use, and to natural gas companies
engaged in such transportation or sale, but shall not
apply to any other transportation or sale of natural
gas or to the local distribution of natural gas or to
the facilities used for such distribution or to the
production or gathering of natural gas.



9516 Federal Register / Vol. 57, No. 54 / Thursday, Mareh 19, 1992 / Propused Rules
HL Proposed Rule whether the vehicle thereafter will cross  exempts a holder of a service area
Definition of VNG state lines.® determination from the certification

As discussed above, natural gas
which has been compressed, but which
is still in a gaseous state, is being used
increasingly as fuel in motor vehicles.
The proposed rule would add a new
paragraph (b)}{1){i} to § 152.1 of the
regulations 4 to defire “vehicular
natural gas,” or "VNG," for purpeses of
the Commission’s regulations, as
“natural gas that is uitimately used as a
fuel in a motor vehicle.”

VNG Vehicles That Cross State Lines

VNG sales programs are being
considered by a number of companies.
Some of these entities’ natural gas
activities involve only VNG. Other
entities that are engaged in VNG
operations in addition to other natural
gas activities are companies that are
referred to as Hinshaw pipelines.
Hinshaws' activities include sales of
interstate gas for resale, but section 1(c}
of the NGA prevents @ Hinshaw from
becoming subject to the Commission’s
jurisdiction because: (1) All of the gas
transported or sold by the Hinshaw is
gas received at or within the boundary
of the state in which the Hinshaw is
located and all of the gas is ultimately
consumed in the same state, and {2} the
Hinshaw's rates, services and facilities
are subject to regulation by a state
commission.’®

Recognizing that VNG fuel delivered
into a vehicle may be partially burned in
another state as the vehicle moves
about, the Commission has previously
addressed the issue raised by the
requirement in section 1(c} of the NGA
that all of a Hinshaw's sale-for-resale
gas, as well as its direct-sale gas, be
“ultimately consumed” in the Hinshaw's
operating state. The Commission
determined that all of the VNG sold and
delivered into a vehicle's fuel tank is
“ultimately consumed” in the state
where the fuel is injected.

Thus, even when VNG is sold by a
Hinshaw for resale, the Hinshaw's
scction 1(c] exemption is preserved so
long as the VNG is injected as vehicular
fuel in the Hinshaw's operating state.
This determination is unaffected by

418 CFR 152.1.

5 Section 1{c) states:

The provisiona of this Act shall net apply to any
person engaged in or legally authorized to engage in
the tzansportation in interstate commerce or the
sale in interstate commerce for resale, of natural gas
received by such person from another person within.
or at the boundary of a State if all the natural gas so
received is ultimately consumed within such State,
or ta any facilities used by such persom fos such
transportation or sale, provided that the rates and
service of such person and facilities may be subject
to regulation by a State commission.

The Commission is proposing to
codify this determination as & new
paragraph (b)(1) to existing section 152.1
of the regulations.” This codification
should avoid possible confusion that
might impede the marketing of VNG by
Hinshaw pipelines.

VNG Sales for Resale Subject to NGA
Certification Requirements

Many companies that function in
effect as LDCs in more than one state
hold service area determinations issued
by the Commission pursuant to section
7(f}(1) of the NGA. A designated service
area generally includes a portion of each
state in which the company operates.
The Commission's designation of a
section 7{f)(1} service area
determination enables the company to
extend its facilities in the out-of-state
portion of its service area, without
further Commission authorization, to
supply increased gas demands by
residential customers and other
endusers.

Section 7{f)(2} was added to the NGA
by the Uniform Regulatory Jurisdiction
Act of 1988.® Pursuant to that section,
when the holder of a section 7{f){1)
service area determination transports
gas to any person, other than a natural
gas company, in the service area, the
transportation is subject to the exclusive
jurisdiction of the state commission in
the state in which the gas is consumed,
regardless of whether the transpertation
crosses state lines.? Thus, section 7(F{2)

¢ Northern [Hinois Gas Company, 20 FERC
{ 61,267 at 81,504 (1962); Kamsas-Nebraska Natural
Gas Company, 22 FERC FERC § &1.176 at 61,302
(1983), reh’q denied, 24 FERC { 61,200 (1963].

As discussed herein, Hinshaw status alsa is
contingent upon the Hinshaw's being subject to
regulation by a state commission. Therefore, while a
state-regulated Hinshaw's sale for resale of VNG
will not jeopaedize its Flinshaw status, se long as
the VNG is at some point injected as fuel in the
same state, a non-state-regulated company would
be subject to the Commission’s jurisdiction, if it
sells the VNG for resale. 20 FERC { 61,267 at 61,505
(1982). Howevar; these entities would be authorized
to make VNG sales for resales by the generic
blanket certificates that would issue pursuant to
this proposed rule.

718 CFR 152.1.

8 Public Law 1080474 (Oct. 6, 1988).

9 Section 7{{) of the NGA provides that:

(1) The Commission, after a hearing had upon its
own motion or upon application, may determine the
service area to which each authorization under this
section is tabe limited. Within such aervice area as
determined by the Commission a natural gas
company may enfarge or extend its facilities for the
purpose of supplying increased market demands in
such service asea without further authorizatiom; and

{2) If the Commission has determined a service
area pursuant to this subsection, transportation to
ultimate consumers in such service area by the
holder of such service area determination, even {f
across State lines, shall be subject to the exclusive

requirements of section 7{c} of the NCA
when the holder is providing gas
transportation service to any person
(other than a natural gas company} in its
service area, regardless of whether the
gas is moving in interstate commerce or
whether the shipper will resell the gas.

However, a holder of a service area
determination is still subject to NGA
gection 76{c) certification requirements,
if it sells interstate gas, including VNG,
far resale. NGA section 7(c} certification
requirements also apply to LDCs’ sales
for resale of VNG that do not qualify for
the Hinshaw exemption of section 1{c}
of the NGA either (1) because the LDC is
not subject to regulation by a state
commisgsion or (2} because the VNG will
be transported to another state before
being injected into vehicles and,
therefore, is “ultimately consumed™ in
the other state.

NGA certification requirements also
apply to sales for resale of jurisdictional
VNG by interstate pipelines and gas
marketers, as well as persons that
otherwise are not natural-gas companies
for purpeses of the NGA. Thus, if a
person purchases gas subject to the
NGA and sells it for resale, NGA
certification requirements apply, even if
all of the gas is compressed to make
VNG prior to being sold for resale. For
example, a sales-for-resale certaificate
is needed by an LDC or other VNG
wholesaler that purchases natural gas
from an interstate pipeline and then
transports it by pipeline or in closed
containers and sells it to VNG retail
stations in one or more states.

The Commission wants to facilitate
the necessary certification for LDCs
whose activities include VNG sales for
resale that do not qualify for the
Hinshaw exemption, section 7(f) service
area holders, and persons that are or
would become natural-gas eompanies
for purposes of the NGA by reason of
their sales of VNG for resale. Thus, the
Commission believes it would be
appropriate to provide generic blanket
certificate authorization far sales for
resale of VNG by any entity, including
all interstate pipelines and all gas
marketers.

Accordingly, the Commission is
proposing a regulation, to be set forth in
a new paragraph (b)(2} te § 152.1 of the
regulations, which would issue generic
limited-jurisdiction blanket certificate
authorization for all covered companies

jurisdiction of the State commissiom in the State in

which the gas is consumed. This section shall not
apply to the transportation of natural gas to another
natural gas company.
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to make sales for resale of natural gas to
be use as VNG. Generic blanket
certificate authority would avoid the
necessity of the holder's having to file a
case-gpecific section 7{c) application for
each VNG sale-for-resale agreement.
Since VNG competes with gasoline, and
the gasoline market is competitive, the
Commission is proposing that
companies be autahorized to make sates
for resale under their blanket
certificates at market rates.

Generic blanket certificates of fimited
jurisdiction would issue automatically
as of the effective date of new
§ 152.1(b}{2). Therefore, companies
would not need to file applications for
the generic blanket certificates. The
generic blanket certificates would
become effective on the date of issuance
of a final rule in this preceeding.

1V. Environmentsl Analysis

Commission regulations require that
an Environmental Assessment or an
Environmental Impact Statement be
prepared for any Commission action
that may have a significant adverse
effect on the human environment.' The
Commission has categorically excluded
certain actions from these requirements
as not having a significant effect on the
human environment.! The subject
action here will not have a significant
adverse impact on the human
environment and falls within the
categorical exemption provided in the
Commission's regulations for sales of
nature! gas that require no construdtion
of facilities. Therefore, an environmental
assessment is unnecessary and will not
be prepared in this rulemaking.

V. Regulatory Flexibility Act
Certification

When the Commission is required by
section 5§53 of the Administrative
Procedures Act !* 1o publish a notice of
proposed rulemeaking, it is also required
by section 603 of the Regulatory
Flexibility Act {RFA) 3 to prepare and
make available for public comment an
initial regulatory flexibility analysis,
unless the Commission certifies,
pursuant to the RFA, that the proposed
rule would not have a “significant
economic impact on a substantial
number of small entities.” 14 The RFA is

10 Geder No. 486, Rogulations lmplementing
National Environmentsl Policy Act, 52 FR 476087
{Dec. 17, 1987), FERC Stals. & Regs. 1 30,783,
vodified at 18 CFR part 380.

1118 CFR 380 4.

1 5USLC. 583,

125 USLC. 901-812.

14 5 U.S.C. 68i(b).

intended to ensurs cersful and informed
agency consideration of rules that may
significantty affect small entities and to
encourage consideration of altemative
approaches to minimize harm or
burdens on small entities.

The Commission does not believe that
this rule would have a significant
economic impact, within the meaning of
the RFA, on a substantial number of
small entities. This rule would (1) codify
the Commission’s prior delermination
that a Hinshaw pipeline does not lose its
NGA section 1{c) exemption from the
Commission’s jurisdiction by reason of
selling VNG that eventually moves
across state lines in a VNG-powered
vehicle itself, and (2) issue blankst
certificates to all persons that make
VNG sales for resale, thereby
eliminating the necessity of such
companies’ having to apply for case-
specific authority for each sale of VNG
for resale.

In view of the nature of the proposals,
the Commission concludes that there
will not be a significant impact on a
significant number of small entities.

VI. Information Collection Requirements

The Office of Management and
Budget's (OMB) regulations require that
OMB approve certain information
collection requirements imposed by
agency rules.!® However, this propased
rule contains no information collection
requirements and therefore is aot
subject to OMB approval.

VII. Comment Procedures

The Commission invites all interested
persons to submit written comments on
the matters proposed in this notice,
including any related matters or
alternative proposals that commentors
may wish to discuse. An priginal and 14
copies of the written comments must be
filed with the Commission no later than
30 days after publication of this netice
of proposed rolemaking in the Federal
Register. Comments should be submitted
to the Office of the Secretary, Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20428, and should refer to Docket
No. RMg2-2-000.

All written comments will e placed
in the Commission’s public files and will
be available or inspection in the
Commission's Public Reference Room,
room 3104, 941 North Capitol Street, NE,,
Washington DC 20428, during regular
business hours. '

13 5 CFR part 1320,

Lint of Sulbjects in 18 CFR Part 153

Natural gas, Reporting and’
recordkeeping requirements.

In consideration of the foregoing, the
Commission proposes to amend part
152, chapter I, title 18, Code of Federal
Regulations, as set forth below.

By direction of the Commission.
Linwood A. Watson, Jr.,
Acting Secretary.

PART 152-APPLICATION FOR
EXEMPTION FROM THE PROVISIONS
OF THE NATURAL GAS ACT
PURSUANT TO SECTION 1 {C)
THEREOF

1. The authority citation for part 152 is
reviged to read as follows:

Authority: 15 U.S.C. 717-717w; 15 U.S.C.
3301-3432; 42 U.S.C. 7101-7352; E.O. 12009, 3
CFR 142.

2. The title of part 152 is revised to
reed as follows:

PART 152—~APPLICATIONS FOR
EXEMPTION FROM THE PROVISIONS
OF THE NATURAL GAS ACT
PURSVANT TO SECTION ((C)
THEREOF AND ISSUANCE OF
BLANKET CERTIFICATES
AUTHORIZING CERTAIM SALES FOR
RESALE

3. In § 152.1, the section heading is
revised, the existing text is designated
as paragraph (a) and a new paragraph
{b) is added to read as follows:

§ 152.1 Exemption applications and
blanket certificates.

[a) L

(b}{1){i) For purposes of the
Commission’'s regulations implementing
the Natural Gas Act, “vehicular natural
gas” or “VNG" means natural gas that is
ultimately used as a fuel in a motor
vehicle.

(i) For purposes of the Commission’s
regulations implementing the Natural
Gas Act, vehicular natural gas, or VNG,
is deemed to be ultimately consumed in
the state in which the gas is physicaily
delivered into the fuel tank of the
vehicle.

(2)(1) Generic blanket certificates of
public conwenience and necessity are
issusd pursuant to section 7(c) of the
Natural Gas Act to eachlocal
distribution company, each helder of a
servige area detarmination by the
Commissicn pursuant to section 7{f{1)
of the Natural Gas Act, and each person
that is or would become a natural-gas
company for purposes of the Natural
Gas Act by reason of sales for resale of
VNG in interstate commerce. A blankst
certificate issusd under this paragraph is
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a certificate of limited jurisdiction which
will not subject the certificate holder to
any other regulation under the Natural
Gas Act jurisdiction of the Commission.
Such certificate will not impair the
continued validity of any exclusion
under section 1{c) of the Natural Gas
Act which may be applicable to the
certificate holder. See 18 CFR 284.224(d).

(ii) A blanket certificate issued under
paragraph (b)(2)(i) of this section
authorizes the holder to make sales of
VNG for resale in interstate commerce
at market rates.

(iii) A person's blanket certificate
authority under this section shall beome
effective on (insert date of issuance of
final rule).

[FR Doc. 92-6330 Filed 3-18-92; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Part 100
RIN 1219-AA44

Criteria and Procedures for Proposed
Assessment of Civil Penalties

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Extension of comment period.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is extending the
period for public comment regarding the
Agency's proposed rule concerning
criteria and procedures for its proposed
assessments of civil penalties from
March 24, 1992, to April 24, 1992, in
response to requests from the mining
community.

DATES: Written comments must be
received on or before April 24, 1992.

ADDRESSES: Send written comments to
the Office of Standards, Regulations,
and Variances, MSHA, room 631,
Ballston Towers No. 3, 4015 Wilson
Boulevard, Arlington, Virginia 22203.
FOR FURTHER INFORMATION CONTACT:
Patricia W. Silvey, Director, Office of
Standards, Regulations, and Variances,
MSHA, (703) 235-1910.
SUPPLEMENTARY INFORMATION: On
January 24, 1992, MSHA published a
proposed rule (57 FR 2972) to revise its
regulations governing the criteria and
procedures used for assessing civil
penalties. The proposal addresses
penalty increases for a mine with an
excessive history of violations. The
comment period for the proposed rule
was scheduled to close on March 24,
1992. Due to requests from the mining
community for more time in which to

prepare their comments, MSHA is
extending the comment period to April
24, 1992. All interested parties are
encouraged ta submit comments prior to
this date.

Dated: March 13, 1992.
William J. Tattersall,

Assistant Secretary for Mine Safety and
Health.

[FR Doc. 92-6403 Flled 3-18-92; 8:45 am|
BILLING CODE 4510-43-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[(SW-FRL-4115-9]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste; Proposed Exclusion

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule and request for
comment.

SUMMARY: The Environmental Protection
Agency (EPA or Agency) today is
proposing to grant a petition submitted
by Care Free Aluminum Products, Inc.,
{Care Free), Charlotte, Michigan, to
exclude certain solid wastes generated
at its facility from the lists of hazardous
wastes contained in 40 CFR 261.31 and
261.32. This action responds to a
delisting petition submitted under 40
CFR 260.20, which allows any person to
petition the Administrator to modify or
revoke any provision of parts 260
through 265 and 268 of title 40 of the
Code of Federal Regulations, and under
40 CFR 260.22, which specifically
provides generators the opportunity to
petition the Administrator to exclude a
waste on a “generator-specific” basis
from the hazardous waste lists. Today’s
proposed decision is based on an
evaluation of waste-specific information
provided by the petitioner.

The Agency is also proposing the use
of a fate and transport model to
evaluate the potential impact of the
petitioned waste on human health and
the environment, based on the waste-
specific information provided by the
petitioner. This model has been used in
evaluating the petition to predict the
concentration of hazardous constituents
that may be released from the petitioned
waste, once it is disposed of.

DATES: EPA is requesting public
comments on today's proposed decision
and on the applicability of the fate and
transport model used to evaluate the
petition. Comments will be accepted
until May 4, 1992, Comments

postmarked after the close of the
comment period will be stamped “late.”

Any person may request a hearing on
this proposed decision by filing a
request with the Director,
Characterization and Assessment
Division, Office of Solid Waste, whose
address appears below, by April 3, 1992.
The request must contain the
information prescribed in 40 CFR
260.20(d).

ADDRESSES: Send three copies of your
comments to EPA. Two copies should be
sent to the Docket Clerk, Office of Solid
Waste (0S-305), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460. A third copy
should be sent to Jim Kent, Delisting
Section, Waste Identification. Branch,
CAD/OSW (0S-333), U.S.
Environmental Protection AGency, 401
M Street, SW., Washington, DC 20460.
Identify your comments at the top with
this regulatory docket number: “F-92-
CFEP-FFFFF.”

Requests for hearing should be
addressed to the Director,
Characterization and Assessment
Division, Office of Solid Waste (0S-
330), U.S. Environmental Protection
Agency, 401 M Street, SW., Washington,
DC 20460.

The RCRA regulatory docket for this
proposed rule is located at the U.S.
Environmental Protection Agency, 401 M
Street, SW., (room M2427), Washington,
DC 20460, and is available for viewing
from 9 a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays. Call
(202) 260-9327 for appointments. The
public may copy material from any
regulatory docket at a cost of $0.15 per
page.

FOR FURTHER INFORMATION CONTACT:
For general information, contact the
RCRA Hotline, toll free at (800) 424-
9348, or at (703) 920-9810. For technical
information concerning this notice,
contact Chichang Chen, Office of Solid
Waste (0S-333), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington, DC 20460, (202) 260-7392.

SUPPLEMENTARY INFORMATION:

I. Background
A. Authority

On January 16, 1981, as part of its final
and interim final regulations
implementing section 3001 of RCRA,
EPA published an amended list of
hazardous wastes from non-specific and
specific sources. This list has been
amended several times, and is published
in 40 CFR 261.31 and 261.32. These
wastes are listed as hazardous because
they typically and frequently exhibit one
or more of the characteristics of
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hazardous wastes identified in subpart
C of part 261 (i.e, ignitability,
corrosivity, reactivity, and toxicity) or
meet the criteria for listing contained in
30 CFR 261.11 (a}{2) or (a}(3).

Individual waste streams may vary,
however, depending on raw materiais,
industrial processes, and other factors.
Thus, while a waste that is described in
these regulations generatly is hazardous,
a specific waste from an individual
facility meeting the listing description
may not be. For this reason, 20 CFR
260.20 and 260.22 provide an exclusion
procedure, alowing persons to
demonstrate thet a specific waste from a
particular generating facility should not
be regulated as a hazardous waste.

To have their wastes excluded,
petitioners must show that wastes
generated at their facilities do not meet
any of the criteria for which the wastes
were listed. See 40 CFR 260.22(a) and
the backgreund decuments for the listed
wastes. In addition, the Hazardous and
Solid Waste Amendments (HSWA) of
1984 require the Agency to consider any
factors {including additional
constituents) other than those for which
the waste was listed, if there is a
reasonable basis to believe that such
additional factors could cause the waste
to be hazardous. Accordingly, a
petitioner also must demonstrate that
the waste does not exhibit any of the
hazardous waste characteristics (i.e.,
ignitability, reactivity, corresivity, and
toxicity}, and must present sufficient
information for the Agency to determine
whether the waste contains any other
toxicants at hazardous levels. See 40
CFR 260.22{a), 42'U.S.C. 6921{f), and the
background documents for the listed
wastes. Although wastes which are
“delisted” [i.e., excluded) have been
evaluated to determine whether or not
they exhibit any of the characteristics of
hazardous waste, generators remain
obligated under RCRA to determine
whether or not their waste remains non-
hazardous based on the hazardous
waste characteristics.

B. Approach Used To Evaluate This
Petition

This petition reguests a delisting fer a
listed hazardous waste. In making the
initial delisting determination, the
Agency evaluated the petitioned waste
against the listing criteria and facters
cited in 40 CFR 261.11 {a)(2) and (a}{3}.
Based on this review, the Agency agreed
with the petitioner that the waste is oen-
hazardous with respect to the orginial
listing criteria. (If the Agency had found,
based on this review, that the waste .
remained hazardous based on the
factors for which the waste was

originally listed, EPA would have
proposed to deny the petition.) EPA then
evaluated the waste with respect to
other factors or criteria to assess
whether there is a reasonable basis to
believe that such additional Yactors
could cause the waste to be hazardous:
The Agency considered whether the
waste is apntely toxic, and considered
the toxicity of the vonstituents, the
concentration of the constituents in the
waste, their tendency 1o migrate and to
bivaccumulate, their persistence in the
environment once released from the
waste, plausible and specific types of
management of the petitioned waste, the
quantities, of waste generated, and
waste variability.

Far this delisting determination, the
Agency identified plausible exposure
routes for hazardous constituents
present in the waste, i.e., waterborne
dispersal (via ground water and surface
water routes) and airborne dispersal of
waste contaminants. The Agency
determined that disposal in a landfill is
the most reasonable, worst-case
disposal scenario for Care Free's
petitioned waste, and that the major
exposure route of concern would be
ingestion of contaminated ground water.
Therefore, the Agency is proposing o
use a particular fate and transport
model to predict the maximum
allewable congentrations of hazardous
constituents that may be released from
the petitioned waste after disposal in a
landfill and to determine the potential
impact of the unregulated disposal of
Care Free's petitioned waste on human
health and the environment.
Specifically, the Agency used the
maximum estimated waste »olume and
the maximum reported leachate
concentrations as inpute to estimate the
cohstituent concentrations in the ground
water at a hypothetical receptor well
downgradient from the disposal site.
The calculated receptor well
concentrations (referred to as
compliance-point concentrations) were
then compared directly to the health-
based levels used in delisting decision-
making for the hazardous constituents of
concern.

BPA believes that this fate and
transport model represernts a reasonable
worst-case scenario for disposal of the
petitioned waste in & Jandfill, and thata
reasonable werst-case soenario is
appropriate when svaluating whether a
waste should be relieved of the
protective management coastraints of
RCRA subtitle C. The use of a
reasonable worst-case soenarie results
in conservative vahes for the
compliance-point concentrations and

ensures that the waste, once removed
from hazardous weste regulation, will
not pose a threat to human health or the
environment if the petitioner chooses to
dispose of the waste in accordance with
Subtitie D reguirements. Because a
delisted waste is no longer subject to
hazardous waste control, the Agency is
generally unable to predict and does not
control how a waste will be

after delisting. Therefore, BPA currently
believes that it is inappropriate 10
consider extensive gite-specific factors
when applying the fate and trangport
model. For example, 8 gemerator may
petition the Agency for delisling of a
metal hydroxide sludge which is
currently being managed in an on-site
landfill and provide data on the nearest
drinking water well, permeability of the
aquifer, dispersivities, etc. if the Agency
waere to base its evaluation solely on
these site-specific factors, the Agency
might conclude that the waste, at that
specific location, cannot affect the
closest well, and the Agency might grant
the petition. Upon promulgation of the
exclusion, however, the generator is
under no obligation to continue o
manage the waste at the on-site landfili.
In fact, it is likely that the generator will
either choose to send the delisted waste
off site immediately, or will eventually
reach the capacity of the on-site facility
and subsequently send the wasie off site
to a facility which may have very
different hydrogeological and éxpoesure
oonditions. ,

The Agency also considers the
applicability of ground-water monitoring
data during the evaluation of delisting
petitions. In this case, the Apency
determined that, because Care Free
sends the petitioned waste to an off-site,
commercial landfill facility for final
disposal, and because Care Free's waste
volume (only 100 cubic yards per year)
is relatively small compared to other
wastes contained in the Jandfill, ground-
water monitoring data collected at the
commercial facility would not
characterize the effects of the petitioned
waste on the aguifer underlying the
disposal facility. Therefore, the Agency
did not request ground-water monitoring
data.

Finaily, the Hazandous and Solid
Waste Amendments of 1984 specifically
require the Agency %o provide notice
and.an oppechmity Sor comment before
granting or denying a final exclusion.
Thws, a final dacision will nct be made
until sll public comments {iachuling
those at hearings, if any) oa today's
proposal are addregsed.
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I1. Disposition of Petition

Care Free Aluminum Products, Inc.,
Charlotte, Michigan

1. Petition for Exclusion

Care Free Aluminum Products, Inc.,
located in Charlotte, Michigan,
manufactures aluminum storm doors,
windows, and miscellaneous
construction materials. Care Free
petitioned the Agency to exclude its
wastewater treament sludge filter cake
presently listed as EPA Hazardous
Waste No. F0O19—"Wastewater treament
sludges from chemical conversion
coating of aluminum except from
zirconium phosphating in aluminum can
washing when such phosphating is an
exclusive conversion coating process”.
The listed constituents of concern for
EPA Hazardous Waste No. F019 are
hexavelent chromium and complexed
cyanide (see 40 CFR 261, appendix VII).

Care Free petitioned to exclude its
waste because it does not believe that
the waste meets the criteria of the
listing. Care Free claims that its
treament process generates a non-
hazardous waste because the
constituents of concern in the waste are
in an essentially immobile form. Care
Free also believes that the waste is not
hazardous for any other reason (i.e.,
there are no additional constituents or
factors which could cause the waste to
be hazardous). Review of this petition
included consideration of the original
listing criteria, as well as the additional
factors required by the Hazardous and
Solid Waste Amendments (HSWA) of
1984. See section 222 of HSWA, 42
U.S.C. 6921{f), and 40 CFR 260.22(d) (2}-
(4). Today's proposal to grant this
petition for delisting is the result of the
Agency’s evaluation of Care Free's
petition

2. Background

On March 14, 1989, Care Free
petitioned the Agency to exclude its
wastewater treatment filter cake from
the lists of hazardous wastes contained
in 40 CFR 261.31 and 261.32, and
subsequently provided additional
information to complete its petition. In
support of its petition, Care Free
submitted: (1) Detailed descriptions and
schematics of its manufacturing and
waste treatment processes; (2) a list of
all raw materials and Material Safety
Data Sheets (MSDS) for all trade name
products used in the manufacturing and
treatment processes; (3) results from
total constituent analyses for the eight
Toxicity Characteristic (TC) metals

listed in 40 CFR 261.24,! nickel, cyanide
(total and reactive), and reactive sulfide;
(4) results from EP leachate procedure
for the eight TC metals, nickel, and
cyanide; (5) results from the Qily Waste
Extraction Procedure (OWEP; SW-846
Method 1330) for the eight TC metals
and nickel; (6) results from the Toxicity
Characteristic Leaching Procedure
(TCLP, as described in 40 CFR part 261,
appendix II) for TC constituents,
fluoride, and nickel; (7) results from total
oil and grease analyses; and (8) results
from characteristics testing for
ignitability, corrosivity, and reactivity.

Care Free manufactures aluminum
storm doors, storm windows, and
miscellaneous extruded aluminum
building materials. Care Free’s
conversion coating process is designed
to provide corrosion-resistant film on
extruded aluminum (e.g., storm door and
window frames) prior to the painting
and assembling process. The film is
formed by the chemical reaction of
hexavalent chromium with the
aluminum surface in the presence of
anionic “activator” components such as
phosphate and fluoride. The conversion
coating process is normally operated
five-days per week, one or two shifts per
day depending on Care Free's work
load.

In Care Free's conversion coating
process, the aluminum parts are first
loaded onto a rack, and then lowered
into the first process tank containing an
alkaline cleaner for one to five minutes
at a temperature of 120 °F to 160 °F for
the removal of any residue (such as dirt
and aluminum oxide) prior to coating.
The aluminum parts are removed from
the tank to drip-dry and then are rinsed
with water in the post-cleaning, two-
stage, counter-current flow rinse tank
{(two separate tanks). The rinsed parts
then are lowered into the chromate
conversion tank for conversion-coating.
Once a sufficient coating thickness is
obtained, the parts are raised above the
conversion coating tank to drip-dry. The
coated parts then are rinsed with water
in the post-coating, two-stage, counter-
current flow rinse tank (two separate
tanks). The coated parts then are
allowed to air dry on a drip pad. The
aluminum parts are further dried using
an oven to remove all surface moisture
and are stored for future painting in a
segregated paint line.

Prior to July 4, 1989, the spent rinse
waters from the post-cleaning and post-

! EPA has adopted the Toxicity Characteristic
Leaching Procedure (TCLP) in the Toxicity
Characteristic (TC) rulemaking (55 FR 11798, March
29, 1990) as a replacement to the EP for the
establishment of the TC regulatory levels and these
eight metals are now referred to as the TC metals.

coating rinse tanks continuously entered
the wastewater collection sump for
subsequent treatment. On July 4, 1989, in
an attempt to reduce the amount of
surfactant (which Care Free thought was
erroneously registered as total oil and
grease (TOG) in the TOG analyses)
entering the treatment system, Care Free
segregated the post-cleaning rinse water
for direct discharge to the Charlotte
Publicly Owned Treatment Works
{(POTW). As of July 4, 1989, only the
rinse water from the post-coating rinse
tanks and the post-coating rinse drip
pad are sent to the wastewater
collection sump for subsequent on-site
treatment. The spend cleaning and spent
conversion coating baths are not
discharged to the wastewater collection
sump, and therefore, do not enter the
petitioned wastestream.

The contaminated rinse waters from
the conversion coating process are
pumped from the collection sump to one
of two, 5000-gallon batch treatment
tanks. No other manufacturing
operations discharge any waste to the
wastewater treatment system. The
frequency of wastewater treatment is
approximately two batches per week.
Once a batch treatment tanks is filled,
air is continuously bubbled into the tank
using a sparge ring to completely mix
the contents of the tank throughout the
treatment process. A sample is drawn
and is titrated in order to determine the
dosage of sufluric acid necessary to
adjust the pH of the rinse water to
approximately 2.0 to 2.5. After the
calculated dosage of sufluric acid is
added, the pH is verified and fine-tuned
as necessary.

Care Free then uses an oxidation-
reduction potential (ORP) meter to
determine the amount of sodium
metabisulfite necessary to reduce all of
the hexavalent chromium. The
calculated arhount of sodium
metabisuifite plus ten percent excess
then is added to the batch tank and
allowed to react for at least five
minutes. The ORP and residual
hexavalent chromium concentrations
are then measured and the process (i.e.
addition of sodium metabisulfite and
measurement of the ORP and
hexavalent chromium concentration) is
repeated until the ORP is below 230 mV
and no hexavalent chromium is
detected.

A new sample is withdrawn from the
batch treatment tank and is titrated in
order to determine the amount of
calcium hydroxide (hydrated lime)
required to raise the pH to
approximately 9. Once the calcium
hydroxide has been added to the batch
treatment tank, the pH is again checked,
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and additional calcium hydroxide is
added, as needed. until the pH is the
range of 8.0 t 9.0 pH units. At this pH
range, metal hydroxide precipitates form
and a flocculent is then added to
promote settling once the sparge ring is
turned off. The flocculated metal
hydroxide percipitant is gravity settled
and the treated wastewater is decanted
and discharged to the POTW.

After completion of the wastewater
treatment process, the settled sludge is
transferred from the batch treatment
tank to the sludge holding tank, where
the sludge is mixed and sampled. Care
Free then titrates the settled sludge to
determine the amount calcium
hydroxide required to adjust the pH to
approximately 11.5. After the calculated
dosage of calcium hydroxide is added
and well-mixed with the sludge, the pH
is verified and additional calcium
hydroxide is added as necessary. The
pH adjusted sludge then is pumped to a
filter press for dewatering. The filter
cake is temporarily accumulated in
drums and then periodically transferred
to a roll-off container which is taken off-
site for disposal at a commercial
landfill. The supernatant from the filter
press is discahraged to the POTW.

To collect representative samples
from filter presses like Care Free's,
petitioners are normally requested to
collect a minimum of four composite
samples comprised of independent grab
samples collected over a period of time
(e.g.. grab samples collected every hour
and composited by shift) sufficient to
represent the variability or uniformity of
the waste. See “Test Methods for
Evaluating Solid Wastes: Physical/
Chemical Methods,” U.S. EPA, Office of
Solid Waste And Emergency Response,
Publication SW-846 (third edition),
November 1986, and “Petitions to Delist
Hazardous Wastes—A Guidance
Manual,” U.S. EPA, Office of Solid
Waste, (EPA/530-SW-85-003), April
1985.

Care Free initially collected a total to
ten composite samples (including two
duplicate composite samples) of its
wastewater treatment sludge filter cake
during a four-week period (August 29,
1988 through September 23, 1988(. On
two seperate occasions per week, the
most recently generated drum of filter
cake waste was divided into four
quadrants and a full-depth core sample
was collected from the center of each
quadrant using a prewashed 1.5 inch
diameter PVC pipe. The four full-depth
core samples were mixed to produce
one composite sample. All ten
composite samples were produced using

this sampling procedure and represent
Care Free's waste generated prior to the
segregation of the post-cleaning rinse
water from the treatment system.

All ten composite samples were
analyzed for the total concentrations.
(i.e., mass of a particular constituent per
mass of waste) of the TC metals, nickel,
cyanide (total and reactive), reactive
sulfide, total oil and grease content, and
the characteristics of hazardous wastes
(i.e., ignitability, corrosivity, and
reactivity). The ten composite samples
also were analyzed for the EP leachate
concentrations (i.e., mass of a particular
constituent per unit volume of extract)
of all the TC metals, nickel and cyanide
(using distilled water in the cyanide
extractions).

Due to the high oil and grease content
of the initial samples (up to 24 percent—
dry weight), the Agency questioned the
appropriateness of the EP method used
in the initial extractions. Wastes having
more than one percent total oil and
grease may either have significant
concentrations of constituents of
concern in the oil phase, which may not
be assessed using the standard EP
leachate procedure, or the concentration
of oil and grease may be sufficient to
coat the solid phase of the sample and
interfere with the leaching of metals
from the sample (see SW-846 Mehtod
Number 1330). Care Free, therefore,
collected four additional composite
samples of the filter cake waste over a
four-week period (June 30, 1989 through
July 28, 1989). .

Care Free collected a full-depth core
sample from the center of each drum of
filter cake waste generated during the
week using a prewashed, 1.5 inch
diameter PVC pipe. All of the full-depth
core samples were mixed to produce
one weekly composite sample. This
sampling procedure was repeated for
the collection of the other three weekly
composite samples. The four weekly
composite samples (and one duplicate
composite sample) were analyzed for
the OWEP leachate concentrations of all
the TC metals and nickel.?

As discussed earlier, on July 4, 1989,
Care Free modified its conversion
coating process to reduce the amount of
surfactant entering the treatment system
by no longer treating the post-cleaning

% Care Free did not analyze the collected samples
for TOG content; therefore, due to the segregation of
the post-cleaning rinse water from the treatment
system, the TOG content may have been less than
one percent (as indicated by the third set of
analyses performed later in 1990} and OWEP
analyses may not have been required. The Agency
notes that the samples are still valid.

rinse water. As a result of this
modification, the one elevated OWEP
leachate value for chromium, and the
availability of the new TCLP leaching
procedure, Care Free collected an
additional four weekly composite
samples (and one duplicate weekly
composite sample) and five daily
composite samples.

Care Free, using the same sampling
procedure used to collect the second set
of samples (described above), collected
an additional four weekly composite
samples (and one duplicate composite
sample) representing waste generated
between October 1, 1990 and October
28, 1990. Care Free also collected five
daily composite samples on September
24, 1990 through September 28, 1990.
Each daily composite sample was
produced by collecting a full-depth core
sample using a prewashed, 1.5 inch
diameter PVC pipe from each drum of
waste generated on a single day.

Care Free analyzed the four weekly
composite samples (and one duplicate
composite sample) for the total
constituent concentrations of the TC
metals, nickel, total cyanide, reactive
sulfide, and total oil and grease. Care
Free also analyzed the four weekly
composite samples (and the duplicate
weekly composite sample) for both the
TCLP and EP leachable concentrations
of the TC metals and nickel.? The fourth
weekly composite sample (and the
duplicate weekly composite sample)
also was analyzed for the TCLP
concentrations of the TC organic
constituents and fluoride. Lastly, Care
Free analyzed the five daily composite
samples for the EP leachate
concentration of chromium and the total
concentration of total oil and grease.

Care Free claims that-due to
consistent manufacturing and waste
treatment processes, the analytical data
obtained from the three sampling events
are representative of any variation in
the wastewater treatment sludge filter
cake constituent concentrations.

3. Agency Analysis

Care Free used SW-846 Method
Numbers 6010 through 7520 and 9010 to
quantify the total constituent
concentrations of the TC metals, nickel,
and cyanide; SW-846 Method Numbers
1310 (EP), 1311 (TCLP, as described in 40
CFR part 261, appendix II), and 1330
(OWEP) to quantify the leachable

3 The waste exhibited a TOG content ranging
from <0.0088% to 0.15%; therefore, Care Free was
not required to use the OWEP,
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concentrations of the TC metals and
nickel in the waste. Care Free used SW-
846 Method Number 9071 to quantify the
total oil and grease (FOG} content of the
waste and Method Number 8030 to
quantify the total constituent
concenftration of reactive sulfide.
{Analysis for the leachable
concentrations of sulfide, reactive
sulfide, or reactive cyanide are not
necessary because the Agency's level of
regulatory concern is based on the total
concentration of reactive sulfide and
reactive cyanide.}

Table 1 presents the maximum total
concentrations of all the TC metals,
nickel, cyanide, reactive cyanide, and
reactive sulfide in Care Free's waste.
Table 2 presents the maximum leachate
{EP, OWEP, or TCLP) concentrations of
each of the TC metals, fluoride, nickel,
cyanide. Table 3 presents all of the EP,
OWEDP, and TCLP leachate data for
chromium.

TaBLE t.—MaxiMum TOTAL CONCEN-
TRATIONS—INORGANIC CONSTITUENTS
(MG/KG)

[Wastewater treatment siudge filter cakel

Concentra-
Constituents tions (dry
weight}
Arsenic 18
Barium e} 4
Cadmi <6
Chromium 70,600
Lead <30
Mercury <15
Nicke¥ 57
Sefenium <59
Silver <5
Tatal Cyanide <87
Reactive Cyanide <29
Reactive Sulfide 210

< Denotes thet the constituent was not detected
at the detection limit specified in the table.

TABLE 2.—Maximum LEACHABLE CON-
CENTRATIONS—INORGANIC  COMSTITL-
ENTS (MG/L}

[Wastewater treatment sludge fiter cakel

- Concen-
Constituents | trations
Arsenic <02
Bariurm Q.25
Cadmium | <001
Chromium - & o
Fiuoride 158
Lead ' <0.05
Mercury 0.009
Nickel 0.32
Selenium <63
Silver <0
Towa Cyenide <002

< Denotes that the constituents was not detected
at the detection limit specified in the table.

FABLE 3. —LEACHABLE
CONCENTHRATIONS—CHROMIUM (MG/L)

[Wastewater wreatment sludge filter cakel

Extrac- ¢
SN pesonat™ | paer. | Camposie tpe
A duse
Aug. 30, 1988 to Sept. | !
22, 1968:
' Daily.
] De.
| De.
Do.
Do.
Deo.
Do.
De.
Do.
Do.
28, 1939:
| Waekly,
Do
Do.
Do.
. De.
Sept. 24, 1980 to
Sept. 28, 198
R0 X1 - ov— ) - | Daily.
. g Do.
Da.
Do.
RO Deo.
Oct. 1 1990 te Qct.
28, 1990
PG K- S TCLP | Weekly.
0.02... e}, TCRP Da
<002} TCLP Da.
<0.02.... ... TCLP Do.
<0.02... et EP Do.
0.03... .} EP De.
<0.02. | EP De.
0.02... | EP De.
<0.02.... .| EP De.

< Denctes that the constituents was not detected

at the detection limit specified in the tabla.

The detection limits presented in
Tables 1 through 3, represent the lowest
concentrations quantifiable by Care
" Free when using the appropriate SW-
846 analytical methods to analyze its
waste. Detection limits may vary
according te the waste and waste matrix
being analyzed, ie., the “cleanliness” of
waste matrices varies and "dirty” waste
matrices may cause interferences, thus
raising the detection limits.

Using the appropriate SW-846 test
methods and adequate detectioa limits,
none of the TC orgdnic constituents,
except for traces of benzene (0.0013 mg/
1) and methyl ethyl ketone (0.11 mg/1)
were detected in the fourth weekly
composite sample. However, neither
benzene nor methyl ethyl ketone (or any
other TC orgamic) were detected in the
duplicate weekly composite sampfe. In
addition neither benzene nor methyl
ethyl ketone are used at Care Free's
facility. Care Free, therefore, believes
that these two constituents are likely

laboratory contaminants and are not
present in the petitioned waste.

Last, on the basis of test results
provided by the petitioner, none of the
analyzed samples exhibited the
characteristics of ignitability,
corrosivity, or reaciivity. See 40 CFR
261.21, 261.22, and 261.23.

Care Free submitted a signed
certification stating that based on
current annual waste generation, its
maximum annual generation rate of
wastewater treatment shudge filter cake
is 100 cubic yards. The Agency may
review a petitioner’s estimates and, on
occasion, has requested & petitioner to
re-evaluate estimated waste generation
rate. EPA accepts Care Free's certified
estimate of 100 cubic yards/year of
wastewater treatment filter cake sludge.

EPA does not generally verify
submitted test data befose proposing
delisting decisions. The sworn affidavit
submitted with this petition binds the
petitioner to present truthful and
accurate results. The Agency, however,
has maintained a spot-check sampling
and analysia program te verify the
representative nature of the data for
some percentage of the submitted
petitions. A spot-check visit to a
selected facility may be initiated before
finalizing a delisting petition or after
granting an exclusion. As @ part of this
program, the Agency corducted a spot-
check sampling visit at Care Free's
facility. The results of this visit,
including chemical analyses of waste
froms Care Free, ave discessed later in
this netice.

4. Agency Evaluation

The Agency cansidered the
appropriateness of alternative waste
management scemarios for Care Free's
filtes cake waste and decided that
disposal in a landfill is the most
reasonable, worst-case scenario for this
waste. Under this dispesal seenaria, the
major exposure route of concern for any
hazardous constituents would be
ingestion of contaminated ground water.
The Agency, therefore, evaluated the
petitioned waste using the modified
EPA's compasite mode! for landfills
(EPACML) which predicts the potential
for ground-water contamination from
wastes that are landfilled. See 56 FR
32993 (July 18, 1991), 56 FR 67187
{December 30, 1991), and the RCRA
public docket for this motice for a
detailed description of the EPACML.
medel, the disposal assumptions, and
the modifications made for delisting.
This model, which includes bothk
unsaturated and saturated zone
transport modules, was used to predict
reasonable worst-case contaminant
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levels in ground water at & compliance
point (/.e., a receptor well serving as a
drinking-water supply). Specifically, the
model estimates the dilution/
attenuation factor (DAF) resulting from
subsurface processes such as three-
dimensional dispersion and dilution
from ground-water recharge for a
specific volume of waste. The Agency
requests comments on the use of the
EPACML model as applied to the
evaluation of Care Free's waste.

For the evaluation of Care Free's
petitioned waste, the Agency used the
EPACML model to evaluate the mobility
of barium, chromium, fluoride, mercury,
and nickel from Care Free's wastewater
treatment sludge filter cake. The
Agency's evaluation, using the
maximum annual waste volume of 100
cubic yards and the maximum reported
leachate (EP/OWEP/TCLP)
concentrations, generated the
compliance-point concentrations shown
in Table 4. The Agency did not evaluate
the mobility of the remaining inorganic
constitutents (i.e., arsenic, cadmium,
lead, selenium, silver, and cyanide) from
Care Free's waste because they were
not detected in the EP/OWEP/TCLP
extract using the appropriate SW--846
analytical methods (see Table 2). The
Agency believes that it is inappropriate
to evaluate non-detectable
concentrations of a constituent of
concern in its modeling efforts if the
non-detectable value was obtained
using the appropriate analytical method.
If a constituent cannot be detected
(when using the appropriate analytical
method with an adequate detection
limit) the Agency assumes that the
constitutent is not present and therefore
does not present a threat to either
human health or the environment.

TaBLE 4. —EPACML MODEL: CALCULATED
COMPLIANCE-POINT CONCENTRATIONS
(MG/L) LISTED AND NON-LISTED CON-
STITUENTS

{Wastewater treatment sludge filter cake]

" . Levels of
" liance-point
Constituents mnaaﬁo%g 1 ';%‘ﬂ:m
0.0025 1
0.037 (0.0057) 3 0.1
0.158 4
0.00009 0.002
0.0032 0.1

! For Care Free's maximum annual waste volume
80 A}= 00'e1ub'c yards, the EPACML model calculated a
o
2 See “Docket Report on Health-Based Levels
and Solubilities Used in the Evaiuation of Delisti
Petitions, Submitted Under 40 CFR 260.20 al
260. 22 July 1991, located in the RCRA public

’The compliance-point concentration generated
using the second highest leachate value is aiso
presonted.

The filter cake exhibited barium,
chromium, fluoride, mercury, and nickel
levels at the compliance point below the
health-based levels used in delisting
decision-making. Based on the data for
leachable chromium collected by Care
Free (See Table 3), the Agency believes
that the highest value reported (3.7 mg/1)
is anomalous and appears to be an
outlier. Therefore, the compliance point
concentration based on the second
highest chromium level is given in Table
4 and may be more representative of the
maximum levels of leachable chromium
in Care Free's waste. In any case the
Agency notes that the compliance point
concentration derived from 3.7 mg/1
data point is still below the level of
regulatory concern. Additionally, the
total constituent concentrations of
reactive cyanide and reactive sulfide are
below the Agency’s interim standards of
250 ppm and 500 ppm, respectively. See
“Interim Agency Thresholds for Toxic
Gas Generation," July 12, 1985, internal
Agency memorandum in the RCRA
public docket.

The Agency reviewed Care Free's -
manufacturing process and its list of
raw materials and agrees with Care
Free's assertion that the low TCLP
levels of benzene and methyl ethyl
ketone found in the fourth weekly
composite sample are likely due to
laboratory contamination. The Agency
notes that these two constituents were
not detected in the duplicate sample
taken by Care Free, nor were they found
during the Agency's November 1990
spot-check visit (discussed below). The
Agency, therefore, did not evaluate the
mobility of either benzene or methyl
ethyl ketone using the EPACML. EPA
notes, however, that the TCLP
concentrations of benzene and methyl
ethyl ketone are less than the health-
based levels of 0.005 mg/l and 2 mg/]
used in delisting decision-making (see
“Docket Report on Health-Based Levels
and Solubilities Used in the Evaluation
of Delisting Petitions, Submitted Under
40 CFR 260.20 and 260.22", July 1991,
located in the RCRA public docket).
Therefore, neither constituent would be
of concern even if compared directly to
health-based levels without use of the
EPACML model.

On the basis of test results submitted
by the petitioner, pursuant to § 260.22,
the Agency concludes that the waste
does not exhibit any of the
characteristics of ignitability,
corrosivity, or reactivity. See 40 CFR
261.21, 261.22, and 261.23.

On November 9, 1990, EPA conducted
a site visit to Care Free as part of the
Agency’s spot-check and analysis
program. One composite sample,

consisting of one full-depth core sample
collected from each of the nine drums
holding wastes generated during the
week of October 22-October 28, 1990
was collected using a slotted PVC pipe.

"The Agency analyzed the composite

sample for the total constituent
concentrations and the TCLP
concentrations of the TC metals, nickel,
and cyanide (using distilled water in the
cyanide extraction). The composite
sample also was analyzed for total
constitutent concentrations of the
volatile priority pollutants.

The maximum reported total
constitutent concentrations for all of the
TC metals, nickel, and cyanide are
presented in Table 5. The maximum
reported TC leachate concentrations for
each of the TC metals, nickel, and
cyanide are presented in Table 6. Using
5-846 Method Number 8240, the Agency
determined that none of the volatile
priority pollutants were detected in Care
Free's waste using the appropriate
detection limits.

TABLE 5.—MAXxiMUM TOTAL INORGANIC
CONCENTRATIONS  (MG/L)  AGENCY
SPOT-CHECK VISIT SAMPLES

{Wastewater reatment sludge filter cakel

Total
constituent
Constituents concentra-
tions (dry
waeight)
Arsenic 30.8
Barium 68.4
Cadmium <13
Chromium 30200
Lead <25.4
Mercury <09
Nickel 14.2
Selenium <25.4
Silver <25
Total Cyanide <6.2

< Denotes that the constituent was not detected
at the detection kmit specified in the table.

TABLE 6.—MAXIMUM LEACHABLE CON-
CENTRATIONS (MG/L) AGENCY SPOT-
CHECK VISIT SAMPLE

{Wastewater treatment sludge filter cake]

toachat
. chate
Constituents concentra-
tions
Arsenic <0.1
Barium <0.05
Cadmium <0.005
Chromium <0.01
Lead <0.1
Mercury <0.002
Nicket <0.04
Selenium <0.1
Silver <0.01
Total Cyanide <0.01

< Denotes that the constituent was not detected at
the detection limit specified in the table.
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The Agency did not use the EPACML
model to evaluate the mobility of any of
the TC metals, nickel, cyanide, or the
volatile priority pollutants, becasse
none of the inorganic constituents were
detected in the TCLP leachate (see
Table 6} and none of the volatile priority
pollutants were detected in the total
constituent analysis. Furthermore, a
comparison of Care Free's sampling
data with the Agency's spot-check data
revealed only minos variations in the
analytical data; therefore, these apot-
check visit data support the Agency's
conclusion that Care Free's waste is mot
hazardous.

5. Conclusion

The Agency believes that Care Free's
wastewater treatment system can
render the filter cake waste non-
hazardous. The Agency believes that the
sampling procedures used by Care Free
were adequate, and that the samples are
representative of the day-to-day
variations in constifuent concentrations
found in the wastewater treatment
sludge filter cake both pzior to, and
after, Care Free rerouted the post-
cleaning rinse water directly to the
POTW.

The Agency, therefore, considers Care
Free's wastewater treatment sludge
filter cake as a non-hazardous waste, as
it should not present a hazard to either
human health or the environment based
on the above evaluation. The Agency
proposes to grant an exclusion to Care
Free Aluminmum Products, Incorporated,
located in Charlotte, Michigan, for its
F019 wastewater treatment sludge filter
cake resulting from the treatment of
wastewater generated through the
chemical conversion coating of
aluminum. If the proposed rule becomes
effective the wastewater treatment
sludge filter cake would no longer be
subject to regulation under 40 CFR parts
262 through 268 and the permitting
standards of 40 CFR part 270.

6. Annual Testing

If a final exclusion is granted, the
petitioner will be required to
demonstrate, on an annual basis, that
the characteristics of the petitioned
waste remain as originally described. In
order to confirm that the characteristics
of the waste do not change significantly,
the facility must, on an annual basis,
analyze a representative composite
sample for the constituents listed in 40
CFR 261.24 using the method specified
therein. The annual analytical results,
including quality control information
must be compiled, certified according to
40 CFR 260.22(i)(12), maintained on-
site for @ minimum of five years, and
made availahle for ingpection upon

request by any employee or
representative of EPA or the State of
Michigan. Feilure to maintain the
required records on-site will be
considered by EPA, at its discretion,
sufficient basis to revoke the exclusion
to the extent directed by EPA.

The purpose of this condition is to
ensure that the quality of the petitioned
waste remains as originally described
by the petitioner. The Agency helieves
that the data obtained from the annual
recharacterization of the petitioned
waste will enable both EPA and the
RCRA facility inspectors to determine
whether the petitioner’s manufacturing
and waste treatment pracesses have
been significantly altered, or if the
waste is more variable than originally
described by the petitioner. The Agency
alsa believes that the annual
recharacterization of the petitioned
waste is not averly burdensome to the
petitioner and notes that these data will
assist the petitioner in complying with
40 CFR 262.11(c} which requires
generators to determine whether their
waste is hazardous, as defined by the
toxicity Characteristics {See 40 CFR
261.24).

If made final, the proposed exclusion
will only apply to the processes and
waste volume (a maximum of 100 cubic
yards generated annually] cavered by
the ariginal demonstration. The facility
would require a new exclusion if either
its manufacturing or treatment processes
are significantly altered such that an
adverse change in waste composition
(e-g.. significantly higher levels of
hazardous constituents} or increase in
waste volume might occur. Accordingly,
the facility would need ta file a new
petition for the altered waste. The
facility must treat waste generated
either in excess of 100 cubic yards per
year or from changed processes as
hazardous until a new exclusion is
granted. |

Although management of the waste
covered by this petition would be
relieved from subtitle C jurisdiction
upon final promulgation of an exclusion,
the generator of a2 delisted waste must
either treat, store, or dispose of the
waste in an on-site facility, or ensure
that the waste is delivered to an off-site
storage, treatment, or disposal facility,
either of which is permitted, licensed, or
registered by a State to manage
municipal or industrial solid waste.
Alternatively, the delisted waste may be
delivered to a facility that beneficially
uses or reuses, or legitimately recycles
or reclaims the waste, or treats the
waste prior to such beneficial use, reuse,
recycling, or reclamation.

11k Effective Date

The rule, if finally promulgated, wilt
become effective immediately upon such
final promuigatien. The Hazardous and
Solid Waste Amendments of 1984
amended Section 3010 of RCRA to allow
rules to become effective in less than six
months when the regulated community
does not need the six-month period te
come into compliance. That is the case
here, because this rule, if finalized,
would reduce the existing requirements
for persons generating hazardeus
wastes. In light of the unnecessary
hardship and expense that would be
impaosed on this petitioner by an
effective date six months after
promulgation and the fact that a six-
month deadline is not necessary ta
achieve the purpose of Section 3010,
EPA believes that this exclusion should
be effective immediately upon final
promulgation. These reasaons alse
provide a basis for making this rule
effective immediately upon
promulgation under the Administrative
Procedure Act, 5§ U.S.C. 553(d].

IV. Regulatory Impect

Under Executive Order 12291, EPA
must judge whether a regulation is
“major” and therefore subject to the
requirement of a Regulatory Impact
Analysis. The proposal to grant an
exclusian is not major, since its effect, if
promulgated, would be to reduce the
overall costs and economic impact of
EPA’s hazardous waste managemernt
regulations. This reduction would be
achieved by excluding waste generated
at a specific facility from EPA’s lists of
hazardous wastes, thereby enabling this
facility ta treat its waste as non-
hazardous. There is na additional
impact, therefore, due to today’s
proposed rule. This proposat is not a
majar regulation; therefore, no
Regulatary Impact Analyais is required.

V. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 US.C. 601-812, whenever an
agency is required to publish a general
notice of rulemaking for any proposed or
final rule, it must prepare and make
available for public comment a
regulatory flexibility analysis which
describes the impact of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). The Administrator or
delegated representative may certify,
hawever, that the rule will not have a
significant econromic impact on &
substantial number of small entities.

This amendment, if promulgated, will
not have an adverse economic impact
on small entities since its effect would
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be to reduce the overall costs of EPA's
hazardous waste regulations and would
be limited to one facility. Accordingly, 1
hereby certify that this proposed
regulation, if promulgated, will not have
a significant economic impact on a
substantial number of small entities.
This regulation, therefore, does not
require a regulatory flexibility analysis.

V1. Paperwork Reduction Act

Information collection and record-
keeping requirements associated with
this proposed rule have been approved
by the Office of Management and
Budget (OMB) under the provisions of

the Paperwork Reduction Act of 1980

(Pub. L. 96-511, 44 U.S.C. 3501 ¢t seq.)

and have been assigned OMB Control
Number 2050-0053.

List of Subjects in 40 CFR Part 261

Hazardous Waste, Recycling, and
Reporting and recordkeeping
requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: March 5, 1992.

Jeffrey D. Denit,
Deputy Director, Office of Solid Waste.

For the reasons set out in the

preamble, 40 CFR part 261 is proposed
to be amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 8905, 6912(a), 8921,
6922, and 6938.

2.In Table 1 of appendix IX, part 261
add the following wastestream in
alphabetical order by facility to read as
follows:

Appendix IX—Wastes Excluded Under
§§ 260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility Address

Waste description

» -

Care Free Aluminum Prod- Charlotte, Ml ..........on..e..

ucts, inc.

- -« .

Wastewater treatment siudge (EPA Hazardous Waste No. FO10) generated from the chemical conversion

coaling of aluminum (generated at a maximum annual rate of 100 cubic yards). In order 10 confirm that
the characteristics of the waste do not change significantly, the facility must, on an annual basie,
analyze a representative composite sample for the constituents listed in 40 CFR §261.24 using the
method specified therein. The annual analytical results, including quality controt information, must be
compiled, certified according to 40 CFR 260.22(i}(12), maintained on-site for a minimum of five years,
and made available for inspection upon request by any employee or representative of EPA or the State
of Michigan. Failure to maintain the required records on-site will be considered by EPA, at ils discretion,

sufficient basis to revoke the exciusion to the extent directed by EPA.

[FR Doc. 92-6388 Filed 3-18-92; 8:45 am|
BILLING CODE 6560~-50-M

40 CFR Part 271

[FRL-4116-2]

Wisconsin; Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.

ACTION: Notice of proposed rulemaking
on application of Wisconsin for program
revision and public comment period.

SUMMARY: Wisconsin has applied for
final authorization of revisions to its

hazardous waste program under the
Resource Conservation and Recovery
Act (RCRA)}. The Environmental
Protection Agency (EPA) has reviewed
Wisconsin's application and has made a
decision, subject to public review and
comment, that Wisconsin’s hazardous
waste program revision satisfies all of
the requirements necessary to qualify
for final authorization. Thus, EPA
intends to approve Wisconsin's
hazardous waste program revisions.
‘Wisconsin's application for program
revision is available for public review
and comment.

OATES: Comments on the Wisconsin's
program revision application must be
received by the close of business on
April 20, 1992.

ADDRESSES: Copies of Wisconsin's
program revision application are
available from 8:30 am to 4:30 pm at the
following addresses for inspection and
copying: Wisconsin Department of
Natural Resources, Bureau of Solid and
Hazardous Waste Management, 101
South Webster St., Madison, Wisconsin,
53707, contact Mark Gordon; U.S. EPA
Region V, Library, 77 West Jackson
Blvd., Chicago, Illinois 60604, contact
John Mabher, (312) 886-6085. Written
comments should be sent to U.S. EPA
Region V, John Maher, HRM-7], 77 West
Jackson Blvd., Chicago, lllinois, 60604,
(312) 886-6085.

FOR FURTHER INFORMATION CONTACT:
U.S. EPA Region V, John Maher, HRM-
7}, 77 West Jackson Blvd., Chicago,

Ilinois, 60604, (312) 886-8085.
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SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA" or “the Act"), 42 U.S.C.
6926(b}, have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. In addition,
as an interim measure, the Hazardous
and Solid Waste Amendments of 1984
{(Pub. L. 98-616, November 8, 1984,
hereinafter “HSWA") allows States to
revise their programs to become
substantially equivalent instead of
equivalent to RCRA requirements
promulgated under HSWA authority.
States exercising the latter option
receive “interim authorization” for the
HSWA requirements under Section
3006(g) of RCRA, 42 U.S.C. 6926(g), and
later apply for final authorization for the
HSWA requirements.

Revisions to State hazardous waste
programs are necessary when Federal or
State statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA's regulations in 40 CFR parts 260-
266, 268, 124 and 270.

B. Wisconsin

Wisconsin initially received final
authorization effective on January 31,
1986 {51 FR 3783). Wisconsin received
authorization for revisions to its
program. These revisions became
effective on June 8, 1989 (54 FR 22278);
and January 22, 1990 (54 FR 48243). On
December 13, 1991, Wisconsin submitted
a program revision application for
additional program approvals. Today,
Wisconsin is seeking approval of its
program revision in accordance with 40
CFR 271.21(b)(4).

EPA has reviewed Wisconsin’s
application, and has made a decision,
subject to public review and comment,
that Wisconsin's hazardous waste

program revision satisfies all of the
requirements necessary to qualify for
final authorization. Consequently, EPA
intends to grant Wisconsin final
authorization for the additional program
modifications. The public may submit
written comments on EPA’s decision up
until April 20, 1992. Copies of
Wisconsin's application for program
revision are available for inspection and
copying at the locations indicated in the
“ADDRESSES" section of this notice.

Approval of Wisconsin's program
revision shall become effective when the
Administrator's final approval is
published in the Federal Register. If
adverse comment pertaining to
Wisconsin's program revision discussed
in this notice is received EPA will
publish either {1) a notice of disapproval
or (2) a final rulemaking approving the
modifications, which would include
appropriate comment response.

EPA intends to grant Wisconsin
authorization for the following
provisions:

Federal requirement

Analogous state authority

Ciarification of Closure, Post-Closure Financial Responsibility, 53 FR 7740, March

10, 1988.

Radioactive Mixed Waste, 51 FR 24505, July 3, 1986, 53 FR 37045,
Sharing of Information with ATSDR, 3019(b), November 8, 1984
Direct Action Against insurers, 3004(t), November 8, 1984

Wis. Stat. 5.144.01(15).
Wis. Stat. 8. 144.70.
Wis. Stat. s. 632.24.

(1)(b), (2), (3)(a), (b) 1., 4

NR 600.03; 685.02; 685.05(1), (a), {b), (e). (2). (a)-{N). (k), (3)(a), (4)(a), (5). (6).
{7), (8), (10)(b); 685.06(1), {2), (d), (3), (4), (5). (6){a), (8). (8), (10), (11); 685.07,
. (), (9), (5). (@2, (e)5., (7)(a)1., {e), (9); 685.08(3)(b).

Revised Manual SW-848; Amended iIncorporation by Reference, 52 FR 8072,
March 16, 1987,

Closure/Post-closure for Interim Status Surface Impoundments, 52 FR 8704,
March 19, 1987.

Definition of Solid Waste; Technical Corrections, 52 FR 21307, June 5, 1987 ...........

Amendments to Part B Information Requirements for Disposal Facilities, 52 FR
23447, June 22, 1987.

*Standards for Hazardous Waste Storage and Treatment Tank Systems, 51 FR
25422, July 14, 1986, and 51 FR 28430, August 15, 1986.

Spent Pickle Liquor from Steel Finishing Operations, 52 FR 28697, August 3,
1987.

List of Hazardous Constituents for Ground-Water Monitoring, 52 FR 25942, July
9, 1987.

identification and Listing of Hazardous Waste, 52 FR 26012, July 10, 1987...............

Hazardous Waste Miscellaneous Units, 52 FR 46946, December 20, 1987................

Technical Comections; Identification and Listing of Hazardous Waste, 53 FR
13382, April 22, 1988.

identification and Listing of Hazardous Wastes; Treatability Studies Sample
Exemption, 53 FR 27280, July 19, 1988.

*Hazardous Waste Mangement System; Standards for Hazardous Waste Storage
and Treatment Tank Systems, 53 FR 34079, September 2, 1688.

*Dioxin Waste listing and Mangement Standards, 50 FR 1978, January 14, 1985....,

*Household Waste, 50 FR 28702, July 15, 1985

*Double Liners, 50 FR 28702, July 15, 1985

*Fuel Labeling, 50 FR 28702, July 15, 1985

*Corrective Action, 50 FR 28702, July 15, 1985

*Pre-construction Ban, 50 FR 28702, July 15, 1985

*Permit Life, 50 FR 28702, July 15, 1985

*Omnibus Provision, 50 FR 28702, July 15, 1985

*Interim Status, 50 FR 28702, July 15, 1985
*Research and Development Permits, 50 FR 28702, July 15, 1985..........ccececvnrrvarsunas
*Hazardous Waste Exports, 50 FR 28702, Juty 15, 1985

“Exposure information, 50 FR 28702, July 15, 1985

*Biennial Report Correcton, 51 FR 28556, August 8, 1988

NR 600.10(2), (b)1.
NR 660.15(1)()1.d., (d); 660.16(1)(d), (4); 660.17(2). (d), (), 680.22 (25), (26),
2.

NR 605.09(3).
NR 660.09(1)(k), (1).

NR 600.03; 610.08, {1)(n); 615.05(4)(a)2., 3.; 630.15(2)(d); 630.31(1){b); 645.04(3);
645.06(1)(i)1.~9., and 11.; 645.07 (1), (2), (3), (4); 645.08(1)~(7); 645.09(1)-(7),
(8)(a)-(d), (8)(c), (d), (10), (11); 645.10(1)-(4); 645.12 (1), (3), (6); 645.13 (1),
(2): 645.14 (1), (2); 645.17(1)(A)1., 2., 3.; 680.06(3)(e); 680.21; 680.22(6), (15),
(22); 685.05; 685.06(1), (b), (C).

NR 605.09(2)(b).

NR 635.13(10); 635.14(6); 660.08(2)(c)5.b; 660.09(1)(a).

NR 605.09(3)(a)3.

NR 600.03; 630.15(2)(d); 630.18(1); 630.31(1)(h); 635.5(1)(d); 635.06(2) (a). (b),
(5) (a), (b)1.; 680.06(3); 685.05(1)(e), (2), (8);

NR 605.09(3) (b), {c).

NR 600.03; 605.05(4)(a), 1.-3., (b), 1.-3., .a., b.1.-5., 5., a.-c., 6, (c)3.a-e. (5),
(a)-(d)2., (e)-(k).

NR 600.03; 610.08(1)(m); 645.04(3); 645.09(1), (2), (B)C). 680.22(22); 685.05(8);
685.06(1){b).

NR 600.04(2); 605.06(3), (5); 605.09(1)(d), (2)(a), (3)(c); 610.09(1), (2); 840.13(1);
645.06(1)()7.; 655.12(1), (2); 660.13(5); 660.20(1), (2); 665.09(13)(a), (b):
680.22; Appendixes I, lll, V to 605.

NR 605.05(1)(a)1., a., 2.;

NR 655.07; 660.13(2)(b). (10)(a), (b}, (d), (g); 680.22(25).

NR 625.07(6)(d).

NR 600.04(1); 635.17(1), (2).

Wis. Stat., ss. 144.64(2)(am)1; 144.44(2)(a); NR 157.07(2).

NR 680.45(8).

Wis. Stat. s. 144.44(3)(g).

Wis. Stat. 8. 144.64(2)(am)2; NR 680.20, (3); 680.24, (4); 680.31(1); 680.42(11)(d).

Wis. Stat. s. 144.64(2)(am)2.; NR 680.20; 680.31(1); 680.51.

NR 615.12(1).

NR 680.06(5)(b); 680.31(1).

NR 630.40(1)(g)-(i); 680.22(15).
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Federat requirement

Analogous state authority

*Exports of Hazardous Waste, 51 FR 28664, August 8, 1986........oooovovroovooo, "
“Listing of EBDC, 51 FR 37725, October 24, 1986

*Land Disposal Restrictions, 51 FR 40572, November 7, 1986, and 52 FR 21010,
June 4, 1987,

“California List Waste Restrictions, 52 FR 26760, July 8, 1987, and 52 FR 41295,
October 27, 1987.

*Exception Reporting for Smail Quantity Generators of Hazardous Waste, 52 FR
35894, September 23, 1987.

“Permit Application Requirements Regarding Corrective Action, 52 FR 45788,

1, 1987.

“Corrective Action Beyond the Facility Boundary, 52 FR 45788, December 1,
1987.

“Permit as a Shield Provision, 52 FR 45788, December 1, 1987................oooveeevon

*Farmer Exemptions; Technical Corrections, 53 FR 27165, July 19, 1986................|

“Land Disposal Restrictions for the First Third Schedule Wastes, 53 FR 31138,
August 17, 1988, and 54 FR 8264, Febuary 27, 1969.

*Hazardous Waste Management System; Standards for Hazardous Waste Stor-
age and Treatment Tank Systems, 53 FR 34079, September 2, 1968,

*Identification and Listing of Hazardous Waste; Technical Corrections, 53 FR
27162, July 19, 1988.

*Land Disposal Restriction Amendments to First Third Scheduled Wastes, 54 FR
18836, May 2, 1989,

*Land Disposal Restrictions for Second Third Schedule Wastes, 54 FR 26594,
June 23, 1989.

“Land Disposal Restrictions; Correction to the First Third Schedule Wastes, 54

NR 600.03; 805.05; 610.04(2), (3); 610.07(1)(b), (c); 615.11; 615.12, (1)(i}~(n);
615.13(1), (2); 620.07(2)(a). (b), (4)(a). {b), (B)(b). (8), (10)(c). (d).

NR 805.09(2)(a); Appendix If to 605,

Wis. Stat. 8s. 144.44(3)}{(g), 227.12(1); NR 600.01; 600.02; 600.03; 60D.06(1)~(4);
605.02, 605.04; 605.05, (1)(b)2), (3)a); 605.06, (1), (2); 605.08(1)(b),
605.09(1)(c), 610.05(4); 610.07(1), (2); 610.09, (2); 615.06(6), 620.14; 625:04(4);
630.02; 630.04(2); 630.12(1); 630.13(1)(f). (h); 630.31(1)(d), (K)-{o); 675.01;
675.02; 675.03; 675.04(1), (a), (b), (2); 675.05, (1), (2); 675.6; 675.07(1), (a)1.a.~
d., (b). 1, 2, (c), 1., (d}, (2), (a), (b), (M}(2); 675.10(1), (2); 675.11(1); 675.20(1);
675.21(1), (2); 675.22(1), (2); 675.28(1), (2); 675.24; 675.30(1), (&), (b), 1.-2.,
(€). (2), (3), (4), (5), (2); 680.22(5), (6), (15); Appendixes | and Il to 675.

NR 600.03; 600.10(2); 610.04(2), (3); 630.13(1)(h)3.; 675.03; 675.04(1)(a), (2);
675.06; 675.07(1), (@), 1., b., (b), 1.b,, (2), ®), (h): 675.12(1), (a)~(e), (2), {a)~(c),
(), (4), (S) (a). (b); 675.20(1), (2); 675.22(1)(a), (b), €75.30(1), (5), ().
680.22(6); Appendix | to 675.

NR 610.05(6); 610.08(1)(d). (f), (g); 615.11(2Na).

NR 660.09(1)(a).
NR 635.15(5), (a) (b); 635.17(3).

NR 680.40(2).

NR 610.04(2), (3); 615.64(2); 615.05(3)(b).

NR 630.13(1)(h)3.; 630.31(1)(k)-(0); 675.04(1)(a), 1.-4.; 675.07(1), (a), 1.. (b},
(c)1., a.-e., (d)1.a.~d., (6), (), (2), (a), (b, (c), ()1., (&), (), (g), 1.-4., (h), 1., 2.;
675.10(1)~(3); 675.11(1), (2); 657.12(1), (e), (2), (3); 675.13(1)-~(4), (a)-(c), (5);
675.20(1), (3); 675.21(1); 675.22(1)(b); 675.23(1), (2); 675.30(4); 680.22(6), {15).

NR 600.03; 610.08(1)(n); 645.04(3); 645.09(1), (2), (8); 680.22(22); 685.05(8);
685.06(1)(b).

NR 610.09, (2).

NR 675.23(1).
NR 675.14(1)-(8), (a), (b}, (9), (10); 675.21(1); 675.22(1)(c), (d}; 675.23(1), (2).

FR 36967, September 6, 1989.

NR 675.05; 675.07(1)(c), 1., (d), 675.13(1), (5); 675.30(4).

All NR regulations became effective on March 1, 1991.

*HSWA reqgirements.
*Both non-HSWA and HSWA requirements.

EPA shall administer any RCRA
hazardous waste permits or portions of
permits that contain conditions based
upon the Federal program provisions for
which the State is applying for
authorization and which were issued by
EPA prior to the éffective date of this
authorization. EPA will suspend
issuance of any further permits under
the provisions for which the State is
being authorized on the effective date of
this authorization. EPA has previously
suspended issuance of permits for the
other provisions on January 31, 1988,
June 6, 1989, and January 22, 1990, the
effective dates of Wisconsin’s final
authorization for the RCRA base
program for non-HSWA Cluster I and
part of IL.

Wisconsin is not authorized to
operate the Federal program on Indian
lands. This authority remains with EPA
unless provided otherwise in a future
statute or regulation.

C. Effect of HSWA on Wisconsin’s
Authorization

1. General

Prior to the Hazardous and Solid
Waste Amendments to RCRA, a State
with final authorization administered its

hazardous waste program instead of,
entirely in lieu of, the Federal program. -
Except for enforcement provisions not
applicable here, EPA no longer directly
applied the Federal requirements in the
authorized State and EPA could not
issue permits for any facilities the State
was authorized to permit. When new,
more stringent, Federal requirements
were promulgated or enacted, the State
was obligated to obtain equivalent
authority within specified time frames.
New Federal requirements usually did
not take effect in an authorized State
until the State adopted the requirements
as State law.

In contrast, under the amended
section 3006(g) of RCRA, 42 U.S.C.
6926(g), new HSWA requirements and
prohibitions take effect in authorized
States at the same time they take effect
in non-authorized States. EPA carries
out those requirements and prohibitions
directly in authorized and non-
authorized States, including the issuance
of full or partial HSWA permits, until
EPA grants the State authorization te do
80. States must still, at one point, adopt
HSWA-related provisions as State law
to retain final authorization. In the

interim, the HSWA provisions apply in
authorized States.

As a result of the HSWA, there is a
dual State/Federal regulatory program
in Wisconsin. To the extent HSWA does
not affect the authorized State program,
the State program will operate in lieu of
the Federal program. To the extent
HSWA-related requirements are in
effect, EPA will administer and enforce
those HSWA requirements in Wisconsin
until the State is authorized for them.

Once EPA authorized Wisconsin to
carry out a HSWA requirement or
prohibition, the State program in that
area will operate in lieu of the Federal
provision or prohibition. Until that time,
the State may assist EPA’s
implementa